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ELIMINATION OF CLAIMS OF IMMUNITY FROM STATE 
AND LOCAL TAXES 





TUESDAY, JUNE 11, 1957 


Unirep Srates SENATE, 
SUBCOMMITTEE OF THE 

COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 
| The subcommittee (composed of Senators Thurmond, Yarborough, 
and Revercomb) met, pursuant to call, at 10:40 a. m., in room 357, 
| Senate Office Building, Senator Strom Thurmond (chairman of the 

subcommittee) presiding. 
| Present: Senator Strom Thurmond, Democrat, South Carolina; 

Senator Ralph Yarborough, Democrat, Texas; Senator Chapman 

Revercomb, Republican, West Virginia. 

Also present: Senator Carl T. Curtis, Republican, Nebraska; 
Senator Homer E. Capehart, Republican, Indiana, from the full 
committee; and, in addition, Senator Thomas H. Kuchel, Republican, 
California; and from the committee staff: Walter L. Reynolds, chief 
clerk; Ann M. Grickis, assistant chief clerk; Eli E, Nobleman, pro- 
fessional staff member. 

Senator THurMoND. The subcommittee will come to order. 

The purpose of this bill, S. 6, to eliminate claims of immunity from 
State and local taxes on contracts with the United States or its agen- 
cies or instrumentalities, is to subject contractors performing work 
for the United States Government to State and local taxes on their 
purchases used in fulfilling their obligations. 

It seeks to accomplish this objective by providing for the elimina- 
tion of claims of immunity from such taxes by any person on the 
ground that he is a contractor performing work for and acting as the 
agent of the United States or any agency or instrumentality thereof 
in the procurement of tangible property of any kind for use in per- 
formance of the contracts. 

At this point, I wish to insert in the record a copy of the bill, S. 6, 
and the staff memorandum on the bill, dated May 13, 1957. I also 
desire to insert a copy of a committee print of amendments to S. 6, 
dated June 1, 1957, which were printed for the use of the committee 
in considering various aspects of this problem, but upon which no 
immediate action is contemplated. 

(The material referred to is as follows:) 


[S. 6, 85th Cong., Ist sess.] 


A BILL To eliminate claims of immunity from State and local taxes based on contracts with the United 
States or its agencies or instrumentalities 


Be it enacted by the Senate and House of Representatives of the United States of 
of America in Congress assembled, That (a) chapter 4 of title 4 of the United States 
Code is amended by adding at the end thereof the following new section: 

‘$112. State and local taxation with respect to certain contracts with Federal 

Government 


1 
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“(a) Except as otherwise provided by law, no person shall be relieved from 
liability for payment of, collection of, or accounting for, any tax imposed by a 
State, or by any duly constituted taxing authority therein, having jurisdiction to 
impose such a tax, with respect to any business activity or any person conducting 
any business activity on the ground that such person is— 

“(1) a contractor performing work for the United States or any agency or 
instrumentality thereof and acting as the agent of the United States or any 
agency or instrumentality thereof in the procurement of tangible property of 
any kind for use in the performance of the contract, or 

“*(2) selling tangible personal property or furnishing services to a person 
described in paragraph (1). 

“(b) For purposes of subsection (a)— 

(1) The term ‘State’ includes the District of Columbia, Alaska, Hawaii, the 
Commonwealth of Puerto Rico, and any possession of the United States. 

(2) The term ‘business activity’ includes the selling, furnishing, fabricating, 
installing, repairing, leasing, renting, storage, distribution, use, or consumption of 
tangible personal property of any kind for a consideration.” 

(b) The analysis of such chapter 4 is amended by adding at the end thereof the 
following: 

‘112. State and local taxation with respect to certain contracts with Federal Government.” 


Src. 2. The amendments made by the first section of this Act shall apply only 
with respect to tax liabilities accruing after the date of the enactment of this Act. 


{Committee Print, S. 6, 85th Cong., Ist sess.] 


AMENDMENTS Intended to be proposed by Mr. to the bill (S. 6) to eliminate claims of 
immunity from State and local taxes based on contracts with the United States or its agencies or 
instrumentalities, viz: 


Beginning with line 8, page 1, strike out all to and including line 12, page 2, 
and insert in lieu thereof the following: 

“‘(a) Except as otherwise provided by law, no person shall be relieved from 
liability for payment of, collection of, or accounting for, any nondiscriminatory 
tax (including tax on personal property) imposed by a State, or by any duly 
constituted taxing authority therein, having jurisdiction to impose such a tax, 
with respect to any business activity or any person conducting any business 
activity on the ground that such person is— 

“(1) a contractor performing work for the United States or any agency or 
instrumentality thereof; 

(2) acting as the agent of the United States or any agency or instrumen- 
tality thereof in the procurement of tangible property of any kind, unless 
the person is a bona fide officer or employee of the United States; or 

(3) selling tangible personal property or furnishing services to a person 
described in paragraph (1) or (2).” 

Beginning with line 17, page 2, strike out all to and including line 20, page 2 
and insert in lieu thereof the following: 

(2) The term ‘business activity’ includes the selling, furnishing, fabricating, 
installing, repairing, leasing, renting, storage, distribution, use, or consumption 
of tangible personal property of any kind for a consideration, except that it does 
not include the installation, use, or consumption of tangible personal property 
by a contractor in the construction of a project for the United States or an agency 
or instrumentality thereof if title to said property is in the United States or an 
agency or instrumentality thereof at the time it is supplied to the contractor: 
Provided, however, That the fore going exception shall not be applicable if said 
property was purchased on the requisition or order of such contractor and for 
his account.”’ 





SENATE COMMITTEE ON GOVERNMENT OPERATIONS, 
May 13, 1957 
Staff Memorandum No. 85—1—26. 
Subject: S. 6 (Thurmond), to eliminate claims of immunity from State and local 
taxes on contracts with the United States or its agencies or instrumentalities. 


PURPOSE 


The purpose of this bill is to subject contractors performing work for the United 
States Government to State and local taxes on their purchases used in fulfilling 
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their obligations. It seeks to accomplish this objective by providing for the 
elimination of claims of immunity from such taxes by any person on the ground 
that he is a contractor performing work for and acting as the agent of the United 
State or any agency or instrumentality thereof, in the procurement of tangible 
property of any kind for use in the performance of the contracts. 


BACKGROUND 
Legal aspects 


Under a long-established doctrine of constitutional law, the Federal Government 
and its agencies and instrumentalities enjoy sovereign immunity from State and 
local taxation and no State or local taxing authority may levy a tax on the Federal 
Government, its agencies or instrumentalities without the express consent of the 
Congress (McCulloch v. Maryland, 4 Wheat. 316; Gillespie v. Oklahoma, 257 
U.S. 401; New York ex rel. Rogers v. Graves, 299 U.S. 401; James v. Dravo Con- 
tracting Co., 302 U.S. 134; Kern-Limerick, Inc. v. Scurlock, 347 U.S. 110). 

As a result of the application of this doctrine, State and local taxing authorities 
have been unable to levy taxes upon the purchases made by private contractors, 
in the course of their performance of Government contracts, unless it was shown 
that the private contractors were not acting as agents of the Government in their 
purchases (Alabama v. King & Boozer, 314 U.S. 1). The Supreme Court upheld 
State taxation of a private contractor performing work for the Government on 
the ground that, under the contract between the contractor and the Federal 
Government in that case, the contractor and not the Federal Government was 
the actual purchaser of the property sought to be taxed by the State. 

In 1954, in Kern-Limerick, Inc. v. Scurlock, supra, the Supreme Court held 
that an Arkansas gross receipts tax law, which levies on sellers a 2-percent excise 
tax on the gross receipts from all sales in the State, was unconstitutional as applied 
to the transactions there involved, in which private contractors procured in 
Arkansas two tractors for use in constructing a naval ammunition depot for the 
United States under a contract with the Navy Department which provided that 
in procuring articles for accomplishment of the work, the contractor shall act as 
purchasing agent for the Government, title to the articles purchased shall pass 
directly from the seller to the Government, and the Government shall be directly 
liable to the seller for the purchase price. 

In effect, the Court held that since the contract between the Navy Department 
specifically provided that the contractor was to act as purchasing agent for the 
Government which was the real purchaser, the State was actually levying a tax 
on an instrumentality of the Federal Government which it could not constitu- 
tionally do in the absence of consent by the Congress. 

The basie objective of this bill is to overcome the effect of this decision, thus 
furnishing the necessary congressional consent to the taxation by State and local 
taxing authorities of the Federal Government or its agencies and instrumentalities 


Action in 84th Congress 


In the 84th Congress, the committee had before it a bill, S. 2100, also introduced 
by Senator Thurmond, which had the same objective, but which approached the 
problem differently. Unlike the subject bill which simply deprives a private 
contractor of the right to claim immunity, 8. 2100 declared unlawful any contract 
under which private contractors were named agents of the Government for the 
purposes of purchasing materials for use in carrying out the contract. At that 
time, in response for requests for comment from various executive branch agencies, 
the Bureau of the Budeet, the Department of Defense, the Atomic Energy Com- 
mission, and others pointed out that the practice of naming a contractor as agent 
of the Government to make such purchases enables some measure of economy 
since it enables the Federal agencies concerned to dispense with the need for 
having a staff of its own purchasing agents to do the buying at the site of the 
contract. The Department of Defense stated, however, that only the Navy 
Department still used this method and then only on rare occasions, and that it 
was the policy of the Defense Department not to use this purchasing method in 
order to avoid taxation, but that the right to use it “could become essential in 
event of a new national emergency.” 

The Atomic Energy Commission advised the committee that its practice “‘has 
been to conduct its operations to the maximum degree possible through contrac- 
tors, thereby availing itself of industrial experience and ability, keeping to a 
minimum the size of the Commission’s staff, and promoting ultimate industrial 
participation in the atomic energy industry. In general, it has not entered into 
contracts expressly designating the contractor as agent. In some situations, 
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however, it has found that particular functions can most effectively be carried 
out by contracts of express agency.” 


SUMMARY AND RECOMMENDATIONS 


Under the subject bill, S. 6, Federal agencies would be able to name contractors 
as purchasing agents of the Government for the purposes of purchasing materials 
required for carrying out their contracts, but they would not be able to use their 
status as Government agents to claim immunity from State and local taxes. 

To date, no agency comments have been received from the executive branch, 
although they were requested in January 1957. The Comptroller General, while 
declining to comment on the policy involved, has advised the committee that 
“undoubtedly, the enactment of the bill would cost the Government more money 
in the procurement of supplies because the burden of this tax (levied by State 
and local taxing authorities) would be borne by the Government as a reimburse- 
ment of cost to the cost-plus contractor.” 

The committee may desire to conduct hearings on this measure in order to 
determine the approximate extent of increased cost, if any, which might result 
from the enactment of this bill. 

Ext E. NoBLEMAN, 
Professional Staff Member. 
Approved: 
Water L. Reynoups, Staff Director. 

Senator THurMonp. Our first witness is Mr. Charles F. Conlon, 
executive secretary, National Association of Tax Administrators. 

I believe Mr. Conlon is going to present several other witnesses in 
his group. 

Senator Curtis of Nebraska and Senator Kuchel of California have 
just arrived. Senator Curtis is a member of the full Committee on 
Government Operations, and we are happy to have him and Senator 
Kuchel join us. 

Senator Kuchel, do you desire to be heard at this time? 


STATEMENT OF HON. THOMAS H. KUCHEL, UNITED STATES 
SENATOR FROM THE STATE OF CALIFORNIA 


Senator Kucne.. Yes, Mr. Chairman, I would like to say a few 
words. I want to say that, in my judgment, you are performing a 
service to American constitutional government in offering S. 6, a bill 
which I believe ought to be adopted and adopted unanimously. I am 
not entirely unacquainted with the problem which is presented by 
your introduction of this bill. 

As the chairman knows, before I became a Member of the United 
States Senate, I had the responsibility, as comptroller in the govern- 
ment of California, to assist in the administration of some of the tax 
laws in my State. 

I do believe that it is wrong, wrong in theory, to permit a Federal 
governmental group through a contract purporting to be one of agency 
to clothe a private person and his employees with immunity from 
State and local taxation. 

In essence, obviously when any department of government, for 
example the Navy, enters into a contract with the XYZ company 
and attempts to make it an agent for certain pur poses merely to attach 
the Federal immunity from State and local taxation to the XYZ com- 
pany, it seems to me that the theory of applying an agency relation- 
ship in that instance is wrong. 

For example, the employees of the company obviously are not civil 
service employees. They continue to work for an independent unit. 
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The only manner in which that can be eliminated from verbiage 
used in contracts is by the adoption of the bill which, as I say, you 
have introduced and regarding which I desire to associate myself 
with you. 

There are some unique aspects of this problem that adhere around 
the local governmental units across the country, cities, and counties. 
I do not need to make any extended remarks on fact that California is 
owned almost 50 percent by the Federal Government. Forty-seven 
percent of the real property of my State does not support State 
government or local government. It is owned by the Federal Gov- 
ernment. Now, by reason of what I feel to be an unfortunate decision 
to rob local government, as well as State government, of another 
important segment of the local economy, an unwise thing is being 
done and something which ought to be corrected. 

In line with those thoughts, Mr. Chairman, there are several people 
here from the county of San Diego who I think would be able to 
assist the committee in recognizing the problem that local government 
has, 

One of them is the distinguished district attorney of that county, 
Mr. Keller. 

Senator THurMoND. He is here. We shall hear him a little later. 

Senator Kucuen. I merely want to conclude, Mr. Chairman, by 
saying I do hope that this committee approves 5. 6 unanimously, and 
I look forward thereafter toward speedy Senate approval of it. 

Senater THurRMOND. I wish to thank the able Senator for his fine 
remarks. We are pleased to have you with us at this meeting. 

Senator Kucue.. Thank you, sir. 

Senator THuRMoND. Mr. Conlon, we are glad to have your views 
and those of your group on this bill. You may proceed in your own 
way. 


STATEMENT OF CHARLES F. CONLON,' EXECUTIVE SECRETARY, 
NATIONAL ASSOCIATION OF TAX ADMINISTRATORS, CHICAGO, 
ILL. 


Mr. Conton. My name is Charles F. Conlon. I am executive 
secretary of the National Association of Tax Administrators, which is 
a group composed of State officials engaged in the administration of 
tax and revenue laws of the several States. It is a wholly official 
group. 

The association has been cognizant of the problems created by the 
Kern-Limerick case and it has acted to memorialize Congress to enact 
legislation that would eliminate the extension of tax immunity that 
has become possible under the opinion in the Kern-Limerick case, and 
the association has recently at its meeting in Poland Spring, Maine, 
reiterated its position in that respect. 

At the outset, Mr. Chairman, I might say that we are concerned 
primarily with the problem created by the judgment in the Kern- 
Limerick case, and it is our view that S. 6 is a bill which would cure 
that difficulty and eliminate the problem of the extension of immunity 
that has come up thereunder. 


1 See also supplemental statement, p. 89. 
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We are concerned here with an immunity from taxes that are 
essentially laid on transactions; that is, the purchase and use of goods 
in the conduct of contracting operations with the United States. 

We are not specifically concerned with the question of ad valorem 
taxes on those properties, but rather, those taxes that are on the 
transactions of acquiring and using the goods. 

This matter does not, as far as we are concerned, involve any of the 
ramifications of the question of the taxation of property as property 
which is owned by the United States; that is, ad valorem taxes on 
federally owned property or payments in lieu thereof. 

We recognize that there are very, very serious problems involved in 
those subjects, but our purpose here today is to deal specifically with 
the extension of tax immunity which has become possible under the 
judgment of the Supreme Court in the Kern-Limerick case. If I 
may, Mr. Chairman, I would ask that Mr. Pierce, who is secretary 
of the California Board of Equalization, present on behalf of the 
group of State tax administrators a short statement which outlines 
the problem and the way in which we think S. 6 can eliminate it. 
Then, if I may, I should like to call on Mr. Otis W. Livingston, who 
is chairman of the South Carolina Tax Commission and president of 
the National Association of Tax Administrators, to speak briefly with 
respect to the problems in his State, and Mr. Edward Engelbert, the 
attorney for the Maryland Sales Tax Department, to comment briefly 
on the specific situation in that State. 

Now I would like to close, before calling on Mr. Pierce, by saving 
that the position we take with respect to S. 6 is approved by all of the 
State tax departments which have problems in this area, with the 
exception of the State of Tennessee which I think in fairness would 
like to go perhaps a little bit further. Mr. Atkins of Tennessee is here. 
With that exception, we do represent the considered view of the State 
tax officials who have considered the problems arising out of the 
Kern-Limerick case. 

Now if I may, Mr. Chairman, I should like to present Mr. Dixwell 
L. Pierce, secretary of the State board of Equalization, former presi- 
dent of the National Association of Tax Administrators and forme 
president of the National Tax Association, who has studied these 
intergovernmental tax problems over a period of years and who is very 
familiar with their intricacies. 

Now if I may, Mr. Pierce. 

Senator THuRMOND. We are glad to have you with us. Would 
you please state your name, position, where you are from, and then 
proceed with your statement. 


STATEMENT OF DIXWELL L. PIERCE, SECRETARY, STATE BOARD 
OF EQUALIZATION, SACRAMENTO, CALIF. 


Mr. Pierce. Thank you, Mr. Chairman and members of the 
subcommittee. 

My name is Dixwell L. Pierce. I am secretary of the California 
State Board of Equalization in Sacramento. 

As Mr. Conlon has told you, the situation which this bill seeks to 
correct involves one aspect of the general problem of intergovern- 
mental tax immunity. 
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When Federal, State, and local governments function in the same 
geographical area, as of course they do here in the United States, it 
is inevitable that the levy of taxes by any of these governments will 
affect in some measure the cost of operation of the others. 

Those of us who are State employees have had that brought home 
quite readily by the Public Salary Tax Act of 1939. 

However, the fact that a levy of a tax increases the cost to the 
Government does not make it invalid. This has long been the con- 
sidered view of the Congress, the executive branch and the courts. 

Rather, the validity of State and local taxes imposed on persons 
doing business with the Federal Government depends on the legal 
incidence of the specific tax, that is, whether the tax is in turn imposed 
on the private person or on the Federal Government. 

If the tax is imposed on a private person, it is a valid tax and from 
the constitutional standpoint, it is immaterial that ultimately the 
cost of property for personal services used by the Federal Gover nment 
will thereby be increased, and of course the converse is true with 
respect to the State and local governments. 

Congress has indicated its adherence to this policy on a number of 
occasions. 

For example, at the beginning of World War II, it was strongly 
urged that contractors doing work for the Armed Forces be exempted 
from State and local taxes on their purchases. 

Such a proposal was included in the Armed Forces appropriations 
bill but the Congress refused to sanction the exemption then requested. 

In that connection, of course, you can see H. R. 8438 of the 76th 
Congress, 3d session, and H. R. 9448 of the same session. 

There were a number of such bills, and the exact tax exemption 
proposal in H. R. 8438 was discussed in the 76th Congressional Record, 
and H. R. 6750 and its predecessors are common upon several points 
in volume 88 of the Congressional Record. 

It should be noted that the refusal of the Congress to grant this 
immunity occurred at a time when the Armed Forces made use of cost- 
plus-fixed-fee contracts on an extremely wide basis, and in connection 
with operations involving many billions of dollars, so of course the 
dollar significance of the matter then was much greater than it is 
even now. 

When the exemption section in the Atomic Energy Act of 1946 was 
interpreted by the United States Supreme Court in Carson v. Roane- 
Anderson (342 U. S. 232), as applicable to private contrac tors, the 
Congress quickly re pealed that part of the Atomic Energy Act by the 
passage of S. 671, 83d Congress, which was a measure ‘sponsored by 
Senators Knowland and Kuchel of California. 

The attitude of the executive branch is exemplified in a letter of 
the Acting Secretary of the Treasury, John L. Sullivan, dated Febru- 
ary 16, 1942, to the chairman of the House Ways and Means Com- 
mittee, and a letter from the Director of the Budget, Harold E. Smith, 
dated April 10, 1942, to Chairman Sabath of the “Committee on Rules 
of the House of Representatives, and a letter of the then Assistant 
Director of the Budget, Roland Hughes, dated July 23, 1953, to 
Chairman Cole of the Joint Committee on Atomic Energy. 

In the United States Supreme Court the two cases which spell out 
the terms of the test of legal incidence are James v. Dravo Contracting 
Company, a case which arose in West Virginia (302 U. S. 134), and 
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Alabama v. King and Boozer, which of course arose in Alabama (314 
U.S. 1). 

In the Dravo case the Court requested the Solicitor General to 
appear and present the views of the United States with respect to 
the validity of the State tax laid on a contractor employed by the 
United States. 

The Solicitor General conceded that the effect of this tax would be 
to increase the cost of the work to the United States. That was 
rather ebvious. But he did not regard that circumstance as decisive 
in the determination of the validity of the tax. 

The imposition of the tax on the contractor was sustained on the 
ground that it was legally laid on the contractor and not on the 
United States. This principle was thereafter followed in the King 
and Boozer case. It was at this time that the Armed Forces pressed 
for the Congress to enact legislation to exempt its contractors from 
State and local taxes. This certain and definite test of the validity 
of State and local taxes imposed on private contractors with the 
United States, which has been decisive since the judgment in the 
Dravo case in 1937, some 20 vears now, is in a practical sense bypassed 
by the Court’s judgment in the Kern-Limerick case decided February 
8, 1954. 

That arose in connection with some Arkansas taxes, and the Court. 
held that the Arkansas sales tax had been unconstitutionally applied 
to the sale of two vehicles to a private independent contractor who 
purchased the vehicles in question as the ‘‘purchasing agent of the 
United States for use in carrying out his contract.” 

The Court said that the tax was unconstitutional because it was 
imposed directly upon the United States. 

The invalidity of the tax is based on the Court’s holding that even in 
the absence of statutory authority, the Federal agency might authorize 
a private, independent contractor to act also as the agent of the United 
States for the purchase of property, thereby binding the United 
States to the payment of the debt incurred. 

Thus, through the use of this combined contractor-agency relation- 
ship, what was essentially a tax imposed on a contractor as a private 
person was transformed into a tax imposed on the Government. 

The practical effect of the judgment in this case is that an important 
segment of private business operations may be immunized from the 
operation of State and local taxes, and that, gentlemen, is why we are 
here today in support of Senate bill 6. 

The purpose of this bill is to prevent the immunization of this area 
of private business operations from State and local taxes through the 
device of combining in one person the inconsistent relationships of 
private, independent contractor and purchasing agent of the United 
States. 

We think it is an illogical combination. The bill provides in sub- 
stance that no person may claim immunity from an otherwise appli- 
cable State and local tax owning that he is one and at the same time a 
contractor doing work for the United States and also ac ting as the 
agent of the United States in the procurement of property for the use 
in the performance of his contract. 

The bill does not limit, restrict, or affect in any way the power of 
the United States to choose its contractors and does not require the 
United States to use contractors. 
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Neither does the bill interfere with the use of purchasing agents for 
any general purchasing or procurement function when the use of such 
an agent is desirable on the part of the United States. 

It merely provides that if the inconsistent relationships of inde- 
pendent contractor and purchasing agent are combined in the one per- 
son for the purpose of procuring ‘through the agency property to be 
used in the performance of the principal contract, that in these cireum- 
stances the private person involved will not be able to claim immunity 
from State and local taxes. 

That, gentlemen, is really the substance of the proposal. The legal 
and practical effect of the bill then is limited to the restoration of the 
status with respect to the tax liability of private persons doing work 
for the United States which existed prior to the judgment in the Kern- 
Limerick case. I am speaking of course, gentlemen, of Senate bill 6 
as originally introduced, without respect to any ame sndment proposed. 

It should be e mphasized again that this bill does not interfere in any 
way with the choice by Federal agencies of means or instrumentalities 
to carry out their statutory re sponsibilitic Ss. 

We have no desire to interfere in that in any way. 

The Federal Government and its agencies certainly should be free 
to use their own departmental facilities and personnel or to use con- 
tractors or agents to carry out their functional programs as may seem 
best in the circumstances. 

It is true that the choice of a private, interested contractor may 
involve increases in cost as to one aspect of the whole operation, but 
again they may not in other aspects. 

This is so because the contractor as a private person is subject to 

pel j 
State and local taxes which could not be directly imposed on the 
United States were the United States to do the work itself. 

In this connection two very important observations are, however, 
pertinent. First of all, an increase in cost is by no means an inter- 
ference in a constitutional sense with the operations of the Federal 
Government. 

Second, where the United States decides to use a private contractor 
to conduct some part of its operations, this choice is made because 
the Government is desirous of obtaining in one package the combina- 
tion of management skills and technical competence which the private 
contractor offers and which may not always be readily available in 
the Federal service. 

The objection that increased costs attributed to State and local 
taxes constitute per se an interference with the operations of the 
United States was decisively disposed of in the Dravo case as far 
back as 1937. 

The Solicitor General’s statement with respect to the position of 
the Federal Government is contained in the report of the Dravo case 
as follows: 

We have indicated that a tax upon the contractor the sole result of which is to 


increase the cost to the sovereign by the amount of the normal tax burden presents 
no interference with its operations. 


And again: 
5 


The imposition of the tax in question is in no sense a threat to the capacity of 
the Government to perform its functions. 
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This view that a mere increase in costs is in no way an interference 
in a constitutional sense with the operations of the Federal Govern- 
ment is implicit in the continued denial by the Congress of special 
exemption provisions for Federal contractors. 

As I have said, that has been repeatedly attempted and it has 
never been permitted. The point that the Federal Government uses 
private independent contractors primarily, because they can obtain 
in one package the management and technical skills required to carry 
out the Federal programs was concisely stated by Lt. Gen. Clarence 
S. Ervin, Deputy Chief of Staff for Materiel, United States Air Forces, 
in an article which appeared in the March 27, 1957, issue of Planes, 
the official publication of the Aircraft Industry’s Association of 
America. 

yeneral Ervin said, and it is so pertinent I think, gentlemen, it 
bears quoting here: 

The Air Force buys more than simply the completed weapons system delivered 
to our combat units. We buy the best managerial talents in the Nation. The 
infinite complexity of a modern aircraft or a weapons system precludes detailed 
supervision by the military. 

Ve must look to industry to provide the managerial and technical skills that 
in turn will produce a superior air weapon. 

While for specific purposes the use of independent contractors may 
on the whole be much more satisfactory to the United States than 
the conduct of similar operations directly by a Federal agency, the 
use of the contractor does entail in some respects a different set of 
legal relationships and responsibilities from the situation where the 
Government does the work itself. 

The liability of a private person for normal State and local taxes 
is one of these differences. However, since this liability is the normal 
incidence of the choice of the means by which the United States does 
the particular function, there is no reason why it should be relieved 
from obligations which flow from this choice. 

The combination of a contractor and agency relationship seems to 
represent an attempt to have all the advantages of different modes of 
operations without any of the disadvantages involved. If I might 
use the old and rather trite statement, it reminds us a good deal of 
having your cake and eating it too, or having the complete advantage 
of Government exemption but not really operating through the 
Government but through a private agency. 

This bill actually does not prevent the Government from utilizing 
any type of contractor agency relationship, but it simply provides 
that if this inconsistent combination of contracting agents is used, the 
private person concerned will not be allowed to claim immunity from 
State and local taxes even though the benefit of that immunity would 
eventually accrue to the United States. 

It is really impossible for several reasons to provide estimates of 
revenue losses on a nationwide basis, that is, State and local revenue 
losses. 

For tax purposes, contractors—that is all contractors, not only 
contractors with the Federal Government—are classified in different 


ways. 
In some States the contractor is the taxpayer. In other States the 
merchant or supplier who sells to the contractor is the taxpayer. 
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In still other States tangible personal property purchased by the 
contractor is not subject to tax if it ultimately is incorporated into a 
structure. 

And so forth, 

There is a great variety of application of State laws there. Further- 
more, following the judgment in the Kern-Limerick case, the Depart- 
ment of Defense undertook a study of the advisability of using the 
contractor-agent relationship in all Defense Department contracts for 
the construction of facilities, and then decided that, in contracts which 
are to be performed within the territorial limits of the United States, 
not to designate private contractors as agents for the Government in 
the purchase of supplies, for reasons that were, we believe, patently 
sound. 

Some idea of the magnitude of the impact of the contract immunity 
provision may be obtained from figures submitted by a single agency 
of the United States, namely the ‘Atomic iHMnergy Commission, in an 
exhibit appended to the record before the United States Supreme 
Court in Carson against Roane-Anderson and Carson against Carbine 
and Carbon Corporation, which exhibit is reprinted at page 19 of the 
hearings on State taxation of atomic energy contractors, /oint Com- 
mittee on Atomic Energy, 82d Congress, 2d session. 

According to the information submitted by the Atomic Energy 
Commission to the Solicitor General, there was $5,506,000 of State 
taxes in dispute in 5 States, namely ‘Tennessee, Washington, New 
Mexico, California and Indiana. 

The accrual rate of additional disputed texes in these five States, 
plus the State of South Carolina, was estimated to be in excess of 
$5 million annually. 

To the States that represents a substantial sum. These estimates 
were made in a memorandum dated December 26, 1951, during fiscal 
year 1952 when actual expenditures of the Atomic Energy Com- 
mission amounted to $1,670 million, though it does not seem very 
large in connection with the whole. 

In the present fiscal year, estimated expenditures of the AEC are 
$1,940 million, and for the fiscal year 1958 the budget estimate is 
$2,340 million. 

If taxes are in dispute in substantially the same ratio today, the 
amounts involved would be in excess of $5 million annually for the 
Atomic Energy Commission alone. 

The use of the contractor-agency relationships is open to all Federal 
departments and the potential impact of contractor tax immunity in 
all States and with respect to all Federal contracts for construction of 
facilities is substantially in excess of the amounts that I previously 
mentioned, 

Congress acted quickly to remove the immunity extended to the 
contractor as the result of the Roane-Anderson case, and its reappear- 
ance of the immunity in the form of the agent’s relationship is the 
occasion of this bill, and is the result of the Kern-Limerick case, as I 
have said, 

Some idea of the magnitude of the amounts involved if all Federal 
departments were to use the contract or agency clause may be deduced 
from the estimate made directly by the tax commission of the State of 
Washington. 
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In that State the current revenue lost because of the use of the pur- 
chasing agency exemption on Federal contractors is in excess of $1 
million annually. 

If all Federal construction, building and manufacturing contracts 
were to carry purchasing agency clause, it is estimated that the loss 
in this one State of Washington would be at least $2.5 million annually. 

Specific estimates of revenue losses have been received from two 
other States as follows: 

In New Mexico the estimate is $500,000 annually and in North 
Dakota, on the basis of the use of materials and supplies presently 
exempt from the tax, the estimate is $200,000 annually. 

There are also substantial sums involved in litigation in Connec- 
ticut and in other States. The result to be achieved by this bill is 
consistent with the immunity policy which was fundamental in the 
Supreme Court’s judgment in the Dravo and the King and Boozer 
cases that I have already cited, and it was spelled out for the execu- 
tive branch by the letters from the Treasury Department and Bureau 
of the Budget when it was seriously urged the Government’s war 
contractors be exempted from State and local taxes. 

As I have said, the amounts involved then, of course, are much 
larger than they are today. 

These letters are reprinted in full at pages 23 to 27 of the hearings 
before the Joint Committee on Atomic Energy, to which reference 
has been made. The succinct statement of the then director of the 
budget, Harold D. Smith, concerning the basic policy is worth repeat- 
ing today. He said: 

It seems to me that the appropriate tests of policy in this matter were well 
stated by the Department of Justice in its brief before the Supreme Court in the 
case of Alabama v. King and Boozer. The pertinent criteria the Department 


argued, are these: Is the tax nondiscriminating? Is the tax in law imposed upou 
the Government or upon a private person? 


The taxes affected by H. R. 6750— 
which was one of the bills to provide for exemption— 
are not discriminatory or differential taxes. They apply to all individuals and 
businesses, not to war contractors alone. They are not imposed upon the Gov- 
ernment directly. Indeed, in many cases they are as a matter of law not even 
imposed on a war contractor directly but only on one of his suppliers. By these 
tests therefore the extension of the tax immunity is not warranted. 

We submit it is not warranted today. This is the fundamental 
test of immunity that has been consistently followed by the courts 
with these two exemptions—-first, in the Roane-Anderson case where 
the Court held that the Congress intended to immunize all of the 
activities of the Atomic Energy Commission’s contractors, and 
second, in the Kern-Limerick case where the Court held that the use 
of the agency relationship transformed the tax into one directly on 
the United States. 

The Congress quickly made it clear it did not intend to immunize 
the AEC contractors from State and local taxes by the passage soon 
after the judgment in the Roane-Anderson case of Public Law 262 
which was approved August 13, 1953. 

That was the bill by Senators Knowland and Kuchel of California, 
as [ have said earlier. 

This bill by Senator Thurmond proposes similar action by Congress 
with respect to a claim of immunity based upon the combined con- 
tractor-agent status. 
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It has been suggested that this bill involves the surrender of im- 
munity of the United States itself from the imposition of State and 
local taxes, but this, gentlemen, is not the case. 

The proposition is that the United States accepts all the usual legal 
consequences as well as the advantages of conducting its operations 
through private, independent contractors. 

It has been pointed out previously that the bill affects in no way the 
immunity of the United States itself from State and local taxes. To 
the extent that the United States conducts these types of activities 
through its own governmental organization with Federal employees, 
the effect of the bill is absolutely nil. It simply does not apply to any 
such operations. 

Likewise, if the United States finds it is advantageous to use bona 
fide purchasing agents as a part of its procurement machinery, the 
effect of the bill is nil. It does have an important effect, however, in 
the one case where the United States attempts on the one hand to use 
a private, independent contractor to build a facility, for example, and 
on the other hand to purport to use the services of this same contractor 
as a purchasing agent for the purpose of buying property supplies to 
be used by him in the performance of this contract. 

We submit it is an untenable relationship. 

Here is a case where the organizational know-how, the ability to 
assemble personnel and material to do the job, is the very thing which 
the United States desires to get when it hires the contractor in the 
first place. 

It has also been suggested that the bill is broader than is necessary 
to meet the specific problem of the Kern-Limerick case inasmuch as it 
applies to use taxes as well as to sales taxes. The bill does apply to 
use taxes. If the contractor becomes liable for use taxes because he 
has purchased materials, machinery, and the like outside the State 
where the work is carried on, there is no reason for treating him dif- 
ferently from any other private person or contractor simply because 
he is working for the United States. 

Here again the test of legal incidence is decisive. 

If the tax is imposed on a contractor and it is a nondiscriminatory 
tax of general application, there is no reason to accord the contractor 

Soi ged status. 

In this connection it should be noted that as to machinery, supplies, 
and the like acquired prior to entry into the State, the usual rule is 
that the use tax is not imposed unless the goods have been purchased 
for use in the State. 

There is a presumption, it is true, that if material is purchased 
shortly before entry into the State that it has been purchased for use 
therein. 

In this respect also the Federal contractor should stand on the same 
basis as any other private person similarly circumstanced. 

The bill does not purport to deal with the situation where the 
United States procures property and subsequently places it in the 
hands of a contractor for fabrication or processing, use in construction, 
and the like. 

To the extent that there are any problems involved in a situation 
like that, they are unaffected by this bill and the rights and the liabil- 
sean of all concerned will be the same after its enactment as they were 

efore. 


93587—37——-3 
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The judgment of the Supreme Court in the Kern-Limerick ease and 
the implications of the rule laid down in that case were studied care- 
fully by the State and local officials. 

In their opinion the result of this case is definitely unfavorable to 
the continued development of fair and workable rules in the field of 
intergovernmental tax conflicts. 

This is because the case constitutes an unwarranted extension of 
the immunity principle with consequent serious potential revenue 
loss to State and local governments. 

Accordingly the governors, the attorneys general, and the tax and 
revenue commissioners of the several States, as well as the mayors 
and other city officials, have all by formal resolution asked the Con- 
gress to take appropriate action to rescind the extension of the im- 
munity principle which is sanctioned by the Kern-Limerick case and 
this we believe would be done, gentlemen, by the enactment of Senate 
bill 6. 

Senator TaurmMonp. We wish to thank you for your testimony. 

Now before going further, Mr. Conlon, we should like to ask you or 
members of your group some questions. 

The Senator from West Virginia has some questions he wishes 
to propound at this time. 

Senator Revercoms. Mr. Pierce, in order to get at your basic 
thinking on this subject, I do want to ask a few questions, some of 
them legalistic, others based upon what might be considered policy. 

Your view would be contrary to the old decision in McCullough 
against Maryland, would it not? 

Mr. Pierce. No; I think not. 

In McCullough against Maryland, if you will recall, which is often 
misquoted, I think the great Chief Justice said the power to tax 
involves the power to destroy and it is often quoted “the power to tax 
is the power to destroy” and they are not quite the same thing. 

I believe that Mr. Justice Holmes in the course of one of his very 
lucid opinions when he was on the Supreme Court said that the power 
to tax is not the power to destroy so long as the Supreme Court sits, 
so I would not be too worried about that. 

Senator REVERCOMB. When you use the term “the power to tax is 
the power to destroy,” as a matter of fact, Chief Justice Marshall was 
saying that if the States could tax instrumentalities of the Federal 
Government, they could destroy the Federal Government. 

Mr. Prerce. Yes; that is true; you are quite right, sir. I suppose 
that you have to take that decision in the context in which it arose, 
that is, in connection with the tax upon the bank which the United 
States was trying to foster. 

Senator Revercoms. Did it not go further than that? 

Has it not been said time and again by the courts that the power 
in the State to tax the Federal Government, its agents or its imstru- 
mentalities, is an invalid tax? 

Mr. Pierce. Yes, sir. 

Senator Revercoms. And that was the holding in McCullough 
against Marland? 

Mr. Pierce. That is right, sir. 

Senator Revercoms. Coming down to more recent times, you 
would uphold the position as taken by the Supreme Court in James 
against eee! Contracting Co.? 
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Mr. Prerce. Yes, I would, sir. 

Senator Revercoms. That happened some years ago but I have 
some familiarity with that case. 

Mr. Pirrce. That was in your State, sir? 

Senator Revercoms. Yes, and that case, on the request of the 
Supreme Court, was presented and argued twice. 

It was a 5 to 4 decision permitting the State to tax. The tax as 
I recall was a tax based on the percent of the gross amount of income 
exacted as a privilege tax, that 1s, a charge for the right to do business 
in the State. 

It had two major issues in it. The first was whether or not the 
Dravo Contracting Co. used under contract by the United States in 
the construction for the Federal Government of locks and dams on a 
navigable stream within the confines of the State of West Virginia 
was an agency or an instrumentality of the Government. 

The second question involved interstate commerce, because the 
dams constructed were what is known as roller gate dams which 
required a great deal of manufacture and fabrication outside of the 
State, in the State of Pennsylvania, and the transportation of the 
finished article into the State. 

The courts in that case held that a contractor doing work for the 
Government was not an instrumentality of the Government. 

It held on the question of a tax on interstate commerce, that there 
should be a separation of the work done, and upheld the interstate 
commerce point on articles that were manufactured and brought into 
the State, but further held that a tax should be laid upon the main 
part of the undertaking, the construction of the locks and dams in 
permanent place. 

That in substance was the Dravo case and that is what you would 
have done here if that principle is followed, is that right, sir? 

Mr. Pierce. That is correct, sir 

Senator Revercoms. I suppose you have read the dissenting 
opinion of Mr. Justice Roberts in that case in which he said the Court, 
and he said it very strongly, was upsetting a precedent of over 100 
years whereby the Federal Government was protected from harass- 
ment by the States. That was the dissenting opinion. 

Mr. Pierce. It was. 

Senator Revercoms. It was a dissent of 4 of the 9 Justices. Now 
how much has it cost the Federal Government? Have you had 
occasion to figure the exact cost to the Federal Government in added 
amounts to its contracts for Federal works as a result of the James 
against Dravo? 

Mr. Pierce. No, sir; I have not, but I would not want to make an 
unresponsive answer. 

It seems to me that the responsive answer is it has not cost the 
Federal Government any more than it has anyone else who had ocea- 
sion to have similar work done by contractors in the various States in 
which that work must be performed. 

If you will recall, sir-——— 

Senator Revercoms. May I interrupt you there to say I am ad- 
vised, though I don’t have the figures at hand, that over a period of 
years it has cost the Federal Government millions of dollars because 
the contractor after that decision had to increase his bid and his con- 
tract price in order to carry on and pay that State tax. That is a con- 
sideration that I think ought to be taken into account here. 
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Mr. Pierce. If you will recall in the Dravo case, which I think was 
by Mr. Justice Stone 

Senator Revercoms. The majority opinion was by Chief Justice 
Hughes? 

Mr. Pierce. In any event I recall that it was very well pointed out, 
sir, that the contrac tor and those people whom he employed to do the 
various services connected with the performance of the contract had 
to carry on their activities and live there in West Virginia where they 
enjoyed the benefits of government, of schools, the highways, the 
water facilities, disposal of sewage, all the rest of the facilities that 
government performs. 

If there were no government of West Virginia to furnish these 
benefits, presumably the Federal Government would have to do so for 
the contractor and his employees. I see nothing wrong in a situation 

in which the Federal Government operates through the medium of 

contractors to perform services for it and pays those contractors 
somewhat more because the contractors are called upon to pay State 
taxes in connection with the operation that they are performing, so 
long as the taxes are not discriminatory and are not laid upon that 
contractor with any idea of making a heavier burden upon him 
because he is a Government contractor, than there would be if he were 
doing the same sort of thing for anyone else. 

Senator Revercoms. Let me say, Mr. Pierce, in my recollection 
over the 20 years as you have mentioned, the court’s opinion did not go 
into the reasoning stated by you as to furnishing State facilities; the 
the decision was based upon the view that the contractor was not such 
an agency or instrumentality of the Federal Government as would 
warrant immunity from taxes. 

But aren’t we getting down really to a point here with respect to 
the Federal Government and the several States, and I am as interested 
as any Senator in my own State as certain F ederal work has been done 
there on the rivers in particular, and also on buildings that I trust 
will go up through the years, but isn’t it just a question of taking it out 
of the Federal Treasury and paying it over to the States in taxes? 

Doesn’t it come down, in the final analysis, to that very thing? 

Mr. Pierce. I don’t think so, sir, but of course there are different 
points of view. 

Senator Revercoms. You add to the contractor’s bid and to his 
contract price just the amount that it takes to pay the State tax and 
you are taking it out of the Federal Treasury and giving it over to 
the State as taxes, aren’t you? 

Mr. Pierce. Possibly so. 

Could I respond in this way? 

Prior to 1939 when I was working for the State of California, I ps id 
no Federal income tax on my State salary. 

The withholding tax for my State salary is now very substantial. 
I don’t feel that I am being set upon, or the State of California is 
being set upon. 

I don’t see why, if I am working for the State of California, I should 
not pay a Federal tax on my income the same as anyone else does. 

Obviously that increases the cost of State government in California 
very substantially. For example, sir, 80 percent of the budget of the 
unit in California for which I work is made up of salary and wages 
and all those salaries and wages are subject to Federal income taxes. 
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If there were immunity of State salaries from Federal income tax, 
a very substantially smaller payment could be made to us by the 
State of California and we would get just as much take-home pay as 
we do now. That money would be saved to the State of California; 
so that the money is being taken out of the State treasury and put 
into the Federal Treasury just as surely as when the contractors are 
called upon to pay a nondiscriminatory State tax in connection with 
work they may be doing for the Federal Government. 

I would think I would have the right to feel set upon if I were 
charged a higher income tax by the Federal Government because I 
work for the State, but as long as I am not charged any higher rate 
I don’t think I have any just complaint. 

Senator Revercoms. | don’t think we are considering here in this 
bill the case of an individual citizen who is a citizen of the State and 
also the country, and is not the instrumentality or agent of either 
government in doing work for a government. 

Mr. Pierce. I assume the contractor is a citizen too. 

Senator Revercoms. How far are you going to carry this principle 
of letting the National Government and the State government tax 
each other? 

If you ask that this be done, how long will it be before the National 
Government imposes taxes on State bonds and obligations? How 
long can we keep this fundamental separation; and this is just an 
inquiry, I am not making a conclusion upon this subject, Mr. Chair- 
man, but I think it ought to be inquired into. 

Are we going to wipe out completely the independence of the two 
governments, National and State, from the sovereignty of each and 
from control over each and each other’s activities? 

And I know of no greater control than the exaction of taxes. 

Mr. Pierce. I think not, sir, so long as the taxes are simply the 
normal incidence of the two sovereignties, the State sovereignty and 
the Federal sovereignty carrying on their respective operations in the 
same geographical area. 

If it should come to pass that either government unwisely attempts 
to put the other one at a serious disadvantage by disc Timinatory 
taxation of those who do business with the other government, that 
would be brought before the Supreme Court. There I think, that 
sort of thing would be struck down as it properly should be but I don’t 
believe that either government can seriously impede the activities of 
the other if all that it does is impose nondiscriminatory taxes upon the 
incomes or the business revenue of those people who happen to deal 
with the other government. 

Senator Revercoms. Would you liken this to a discrimination 
against citizens on the one hand and the activities of a government 
through a citizen on the other hand? The respective Federal and 
State governments have an immunity from interference by the other 
which the citizens do not have from either government. 

You are talking on the basis of your citizens being taxed at a higher 
rate than some other citizen. 

I think that is entirely aside from the point. Of course, that cannot 
be done, but the two governments are two separate entities, each 
respecting the existence of the other, and neither having the right to 
lay upon the other an unjust burden. 

Mr. Pierce. That is correct, sir. 
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Senator Revercoms. That is the point that I am trying to make 
here. 

Mr. Pierce. Yes, sir. I suppose the point is whether the burden 
is unjust. 

Senator Kucuen. Would the Senator yield so I might ask Mr. 
Pierce one question? 

Senator Revercoms. Yes. 

Senator Kucrren. May I say first of all I am delighted to see Mr. 
Dixwell Pierce, who is one of the great tax administrators and tax 
lawyers of the country. 

Turn it around, Mr. Pierce. Suppose the State of California entered 
into a contract with a company, a private company, to let us say repair 
and take care of all the automobiles which the State of California, the 
State government, owned. Suppose that contract purported to be one 
of agency. 

Could, under the existing interpretation of the Constitution, the 
X company contend that it was immune from Federal taxation? 

Mr. Prerce. I should hope not. It should not be immune. 

Senator Kucuet. Isn’t that, however, an exactly parallel case to 
what the Federal Government does when it enters into contracts and 
clothes or attempts to clothe a private person with immunity through 
the theory of agency on its part? 

Mr. Pierce. That is what I was endeavoring to indicate to the 
Senator from West Virginia. 

Senator Revercoms. May | interrupt there to ask, do you take the 
position, Mr. Pierce, that if the State of California—we are thinking 
of privilege taxes, of the right to do business—would enter into a 
contract with some private carrier to perform work exclusively for the 
State of California, that the Federal Government could charge it a 
privilege tax? 

You recognize the difference between the right to tax the carrying 
on of business and a tax on income. That has been very well 
recognized. 

Mr. Pierce. Oh, yes, sir. 

Senator Kucnrer. Now we are dealing with a privilege tax, the 
right to do business in the State, aren’t we? 

Mr. Pierce. Yes, sir. Well, the use tax might not be, but—-— 

Senator Kucuer. The use tax is the same thing, the right to carry 
on work. Sol say, in answer to my esteemed friend’s question here, 
that, if the State of California entered into a contract with any private 
individual or company to perform services exclusively for the State, 
the Federal Government could not exact a use or a privilege tax 
to carry that work on. 

How would you define use-and-privilege tax? 

Senator Revercoms. The tax, as I understand, is laid upon the 
right to conduct business there. That is the purpose of it. 

Senator Kucuet. Yes. 

Mr. Pierce. There is one case that I recall, sir, decided by the 
United States Supreme Court some years ago, Alward v. Johnson. 
It involved a tax for the privilege of using the roads in California and 
was in lieu of property taxes. Practically all the man did was to 
transport mail, and he contended that the imposition of a tax on 
that revenue would be a direct burden upon the United States 
Government. 
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Obviously, of course, if he did have to pay a percentage tax on the 
gross receipts he derived from the mail, he would eventually have to 
charge the Government more, but the Supreme Court upheld that. 
tax as valid. 

Senator Revercoms. I believe, Mr. Chairman, I have presented 
the relevant thoughts I have. 

Mr. Pierce. I will be glad to give the committee the citation on 
that. 

Senator THurmonp. That citation will be placed in the record, 

It is as follows: 


Alward v. Johnson (282 U.S. 509) (1931). 


Mr. Conton. May I make a comment on this matter of privilege 
which Senator Revercomb has raised? 

It would be to suggest to him that in connection with sales and use 
taxes, and more especially sales taxes with which we are concerned, 
concerning the privilege of selling tangible property, this privilege is 
the privilege of selling. 

It is the material man or the retailer who is himself one step re- 
moved from the contractor who, as Mr. Pierce points out, is one step 
removed from the Government. 

We have here a question on whom is this privilege tax imposed, and 
it is imposed on a person who sells tangible personal property to the 
contractor and I think there is no serious constitutional question with 
respect to that point, sir. 

Senator Revercoms. When you say the seller to the contractor, do 
you mean it is a local concern? 

Mr. Prerce. Usually. It may be an out-of-State concern. 

Senator Revercoms. He can avoid a burden on interstate com- 
merce of that kind if he buys from out of the State and has his material 
shipped in? 

Mr. Pierce. It depends on the circumstances in which the con- 
tractor acquires it. If the seller maintains some sort of an agency, a 
warehouse, a store, or a continuous solicitation within the taxing 
State, it has been held by the United States Supreme Court that 
there is jurisdiction in the due-process sense. 

Senator Revercoms. He is doing business in the State in that case. 

Mr. Pierce. That is right. 

Senator Revercoms. It all depends upon that. 

Now if he originates his shipment to the contractor from outside the 
State and delivers it to the contractor without the maintenance or the 
doing of business in the State, you cannot reach him at all. 

Mr. Pierce. That is right, sir. 

You then tax the contractor with respect to his use of the property 
there, that is right. 

Senator Revercoms. Unless they stick to the idea that the con- 
tractor is 

Mr. Prerce. Is the United States. 

Senator Revercomes. Is an instrumentality or agency of the United 
States. 

Mr. Conton. That is right. 

Mr. Chairman, if I may, now we will proceed by calling on Otis W. 
Livingston, who is chairman of the South Carolina Tax Commission 
and who is also the president of the National Association of Tax 
Administrators. 
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South Carolina, as you know, is a State which has a great concern 
with the matters before us for discussion this morning. 

Senator Tuurmonp. We are delighted to have you here. I may 
say for the record that when I was Governor of South Carolina IT had 
the pleasure of appointing Mr. Livingston as a member of the South 
Carolina Tax Commission. 

He was selected because he had a keen insight into tax matters, 
and very probably he has as penetrative a mind on tax structures and 
tax matters as any official of any State in the Nation. We are de- 
lighted to have him with us today. 


STATEMENT OF OTIS W. LIVINGSTON, CHAIRMAN, STATE TAX 
COMMISSION, COLUMBIA, S. C., AND PRESIDENT, NATIONAL 
ASSOCIATION OF TAX ADMINISTRATORS 


Mr. Livineston. Mr. Chairman, I very much appreciate your very 
kind remarks. Also we very deeply appreciate the opportunity of 
appearing before this subcommittee and stating our side of the picture. 
I shall say very little, because if I said more it would be an anticlimax 
to that which has already been said. 

I simply wish to urge the approval by this subcommittee of Senate 
bill S. 6 as originally drafted. The bill, if enacted into law, will 
simply restore the rule for determining the validity of taxes imposed 
with respect to sales to private contractors with the United States 
as it has existed for many years and as exemplified in the case of 
Alabama v. King and Boozer, and in many statements by the Treasury 
Department and the Bureau of the Budget, as well as by action of the 
Congress itself. 

The South Carolina Tax Commission is unanimous in its opinion 
that private contractors having contracts with the United States 
Government should not at the same time act as agents of the United 
States in order to obtain exemption from otherwise applicable State 
and local taxes, principally sales and use taxes. This exemption was 
sustained and the tax jurisdiction of the States was sharply restricted 
by reason of the decision of the United States Supreme Court in the 
case of Kern-Limerick v. Scurlock. Unfortunately, it is not possible 
for us to make a reasonable estimate of revenue losses to South Caro- 
lina on account of this purchasing agency exemption, nor is it possible 
to make a statement of the potential revenue loss to South Carolina 
if all Federal construction, building, and manufacturing contracts 
were to carry the aes agent clause. I assure you gentlemen, 
en that the loss of revenue to the State would be very substan- 
tial. 

This writer feels that S. 6 as originally introduced is sufficient to 
accomplish the purpose sought without interfering in any way with 
other aspects of Federal operation. The only relief sought insofar as 
South Carolina is concerned is to restrict the Federal departments, 
agencies, and bureaus so that agency status could not be delegated to 
a person engaged in the performance of a contract with the United 
States Government. There is no desire to limit the use of agency 
status for any legitimate Government purpose where the agent is not 
a contractor with the Government. 
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Again, I wish to respectfully urge this subcommittee to give its ap- 
proval to Senate bill S. 6 in its original form and to support its passage 
the floor of the Senate. 

Thank you very much. 

Senator Taurmonp. Thank you very much, Mr. Livingston. 

Mr. Conton. With your permission, Mr. Chairman, I shall call 
now on Mr. Edward F. Engelbert, who is attorney for the sale tax 
department in the Comptroller’s Office of the State of Maryland. 


STATEMENT OF EDWARD F. ENGELBERT, ATTORNEY FOR SALES 
TAX DEPARTMENT, COMPTROLLER OF THE TREASURY, STATE 
OF MARYLAND, BALTIMORE, MD. 


Mr. Encersert. Thank you, Mr. Chairman. 

I would just like to say yea and amen to what these other gentlemen 
have already said, to point out that what we are seeking to do here is 
not to impose new taxes on contractors for the Federal Government 
but merely to retain the status quo that existed before the Kern- 
Limerick case. Up to the present time there has not been any great 
usage of these agency contracts in the State of Maryland. 

We have not as of now suffered any great tax loss because of their 
use. We have had a few instances of the use of this contract, but if 
all of the governmental agencies resorted to this type of contract, we 
would suffer substantial revenue loss. 

In addition, it would give us great administrative problems which 
perhaps we are interested in from a selfish standpoint. In Maryland 
we have a tax which is imposed on the purchaser at retail with the 
duty on the vendor to collect the tax, and it is up to the vendor in 
effect to administer the law on each sale that he makes, and after 
vears of training of these vendors to collect the tax on items which are 
obviously not for resale, to now have the Federal Government con- 
tractors use the type of contract which would exempt these same items 
that they are taxing to other people, would give us a tremendous 
administrative problem, which of course we are selfishly interested in. 

I should like to point out that in S. 6 in the definition of business 
activity the word “buying” does not appear. It seems to cover prac- 
tically everything else, and again from a selfish standpoint having a 
tax which is imposed upon the purchaser with a duty to collect on 
the vendor, we would like to see the word “buying”’ inserted in the 
definition of business activity. 

While I do not think this suggestion adds a great deal to the bill, 
in section 2 there is a provision seeking to prevent this act from becom- 
ing retroactive which none of us want it to do; that is, to become 
retroactive; it uses the words “shall apply only to tax liabilities accru- 
ing after the date of the enactment of this Act.” 

Obviously, if tax liabilities had accrued there would not be any 
need for the act. I suggest you might want to substitute the words 
“transactions consummated” or some such words in lieu of ‘‘tax 
liabilities accruing.”’ 

We, too, from the State of Maryland would like to urge the adoption 
of this act in its present form with those few suggested changes, and 
we thank you for the opportunity of appearing here today. 

Senator Tuurmonpb. We are glad to have you with us. 

The Senator from West Virginia has some questions. 
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Senator Revercoms. Mr. Chairman, thank you. 

Just one or two questions. 

Mr. Engelbert, are you familiar with the case of Kern-Limerick 
against Scurlock? 

Mr. Encevsert. I am very familiar with it. At the time that 
particular case was going through the courts we, too, had one involv- 
ing the construction at Bainbridge with the Consolidated Engineering 
Co., so we watched that case with great interest. 

Senator Revercoms. Am | right in saying that in that case the 
contractor acted directly as the agent of the Government in the pur- 
chase of two tractors or other materials in the name of the Govern- 
ment and for which the Government became responsible? 

_ Mr. Eneexsert. I think that is absolutely true in that case; yes, 
sir. 

Senator Revercoms. That, in sum and substance, is what happened 
in that case and the court held that the State of Arkansas could not 
lay a use tax, a privilege tax, upon the purchase of those two articles 
which were bought in the name of the Government and for which the 
Government was directly responsible, as distinguished from those cases 
where the contractor bought for his own use in the performance of 
Government work. 

Is that correct? 

Mr. Encetsert. I think the real question in the Kern-Limerick 
case, and certainly in our Consolidated Engineering case, was whether 
or not the agencies of the Government had the authority, under the 
procurement regulations or the procurement act, to appoint a civilian 
agent. 

There was no question in our mind that an agent had been appointed 
as far as all of the requirements, all the formal requirements being met, 
if the Navy in our case had the authority to appoint such an agent. 

We seriously doubted that they did and still don’t agree with the 
Supreme Court on that. 

Senator Revercoms. If someone in the Navy, naval procurement, 
had gone out to the seller of these tractors and purchased this in the 
name of the United States Government, would you say that the 
State had no right to lay a tax upon that purchase? 

Mr. EnGewsert. I would certainly say so, and I would say after 
the adoption of S. 6 the same thing would be true. 

Senator Revercoms. You feel so? 

Mr. Encevpert. Oh, absolutely. 

Senator Revercomb, we don’t propose to make any change in that. 
We are not attempting to limit the immunity of the Federal Govern- 
ment in any way at all, sir. 

We are simply trying to prevent an extension of the immunity to 
cloak contractors who. are performing work in their normal manner 
of performing work but simply happen to have a contract with the 
Federal Government. 

Senator Revercoms. Suppose that contractor, as happened during 
this Arkansas case of ced eeeiak against Scurlock, under the very 
terms of the contract with the Navy, with the Government, was au- 
thorized to purchase materials, machinery in the name of the Govern- 
ment, the Government taking title to the property and becoming 
primarily liable for the purchase price. 

Would you lay a tax on that under this S. 6? 
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Mr. ENGetsert. Yes, sir. 

Senator Revercoms. How do you distinguish between the two 
cases as to where one, wearing the uniform of the Navy, goes out and 
makes a. purchase in behalf of the Government, and one who is a 
civilian contractor is authorized by the Government to make the 
purchase in the name of the Government? 

Mr. EnGetsert. Let me say, first, that I think appointing a con- 
tractor as an agent is a very unrealistic position in which to put him. 
Traditionally, the parties to a contract are opposed to each other. 

This seems to be an attempt to serve both God and mammon. 

You simply cannot do it. He can’t serve his own best interests 
and at the same time act as the agent of the Government. I think it is 
entirely unrealistic. 

Senator Revercoms, Would you say that rule would apply, your 
reasoning would apply, upon a cost-plus contract where the Navy said 
to a contractor, ““You have the facilities to perform this service. We 
are busy elsewhere. We want to use private concerns to do it,’’ as is 
done constantly year in and year out, and said to them, ‘‘You do this 
for us as our agent. Use your facilities to build this structure and 
purchase any machinery that is necessary in the name of the United 
States, take title in the United States Government and the Govern- 
ment will be primarily liable for payment.”’ 

Do you think there is any serving of ‘God and mammon,”’ as you 
put it, or serving two masters, in an instance of that kind? 

Mr. Eneevsert. I do. Here is a contractor seeking to make a 
profit on his contract and at the same time serving as the agent of the 
person with whom he is contracting. He puts himself in the position 
of contracting for himself, because if he is the agent of the Government, 
he is the Government. 

Now if that is what the Government wants, then let the Govern- 
ment operate through its employees. 

We have no objection to that. 

But when they want to take the advantage of using some contractor, 
an independent citizen, corporation or whatever he may be, then let 
the Government suffer the consequences of having sought the advan- 
tages that they sought. 

Tf it costs them some more in taxes, then they should pay those 
taxes. 

Senator Rrevercomr. I believe you have used here just what I 
would use, that the Government would suffer the consequences. 

Mr. Enaevsert. There is no doubt about that, sir. 

We do not try to hide that. It is going to cost the Government 
money, there is no question about that. 

Senator Revercoms. The Government would then be paying money 
over to the States and the States would have the right to exact money 
from the other sovereign, the Federal Government? 

Mr. Encevrert. No; 1 do not agree with that at all. 

We are not exacting it. It is one of the incidentals of doing busi- 
ness. The Government has grown and grown and grown until it is 
doing business. It is in competition with other businesses and it is 
just a natural result. 

We are not trying to reach over and tax the actual transactions 
which are carried on by the Government but it is only when they seek 
to use private industry and then say ‘for the purpose of this contract 
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you are the Government,” I don’t think that is right as a citizen of 
the United States and I don’t think it is right as a tax administrator. 

Senator Revercoms. Do you feel, Mr. Engelbert, that it would 
be good or bad practice that the Government be in business as it is 
when it builds a lock and dam on the river with its own engineering 
corps, or whether it builds it by private contract, or that the State 
can lay, in the instance when the Government has the building done 
by the private contractor, a tax that the Government must pay? 
Is that your position? 

Mr. Encexsert. I am not certain that I understood your question. 

Senator Revercoms. You say, as I understand it, when the Govern- 
ment goes out and uses as an agent a private organization, that a 
tax should be laid, which you know the Government is going to 
have to pay. Now, do you follow that with the idea that, if the 
Government did that work through one of its corps, no tax should 
be laid? 

Mr. Encexsert. In the first place, we take the position that the 
Government is not paying the tax. 

The Government must, of course, sustain the economic burden, 
and you would probably say that is the same thing. 

But we take the position that it is not the same thing, that this 
tax is imposed, the incident of the tax is on the individual and not 
on the Government, and I think that the purpose of S. 6 is perfectly 
legitimate and is not at all inconsistent. 

I think it is consistent, not inconsistent. All we are asking is 
that we continue to follow the doctrine which was laid down in 
Dravo and King & Boozer, and, if the Government continues the 
contract as they have in those two cases, we would not have this 
problem. 

We have this problem only because, ever since Dravo, the various 
Government agencies have been trying to circumvent the Dravo 
opinion. It was true in King & Boozer. That is the reason for all 
these fancy title clauses which are even more unrealistic, I think, than 
the relationship that is sought to be made here. 

In King & Boozer they did not make the grade, but they did not 
stop trying, and, finally, when they got to Kern-Limerick, the Supreme 
Court decided they had made the grade. 

Senator Revercomp. Isn’t the distinction between James against 
Dravo on the one side, and the Kern-Limerick on the other side, isn’t 
the distinction that in the Dravo case the contractor owned everything 
he purchased, until he delivered a finished structure to the Govern- 
ment, whereas, in the case of Kern-Limerick against Scurlock, the 
Government said: 

You are not an independent contractor. You are an agent of the Government to 


purchase articles and supplies and materials in the name of the Government and 
for the account of the Government. 


Doesn’t that distinction exist in these two cases? 

Mr. Encereert. That is the distinction that does exist. 

Senator Revercomr. That is a factual distinction? 

Mr. ENcerrert. That is the reason for the distinction. Let’s take 
the one in the middle, King & Boozer. In that case, the Government 
told the contractor he was to purchase and that title would vest in the 
Government upon inspection by the Government, and the Govern- 
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ment inspected the material in the hands of the vendor before it was 
shipped to the contractor. 

It was a cost-plus contract. The contractor argued and the Gov- 
ernment argued that he was in fact an agent of the Government and 
therefore should be cloaked with the Government’s immunity, but the 
Supreme Court said, ‘‘No; this comes awfully close to it, but you have 
not made the grade. You are still an independent contractor.”’ 

Senator Revercoms. They did not make the grade because in 
that instance the delivery had not been made. 

Mr. EnGEeLBertT. | beg your pardon. 

Senator Revercoms., I say they did not make the grade in that 
case because delivery had not been. made; isn’t that right? 

Mr. EnGELBERT. No, sir; no, sir. 

Senator Revercoms, I am trying to follow you in that particular 
case, with which I am not familiar. 

Mr. Encevsert. What I say is this, Senator: In that case the 
contract provided that title to all of the goods which were to be used 
by the contractor in the construction of this particular project should 
vest in the Government upon acceptance, and the Government in- 
spectors went out and inspected the goods while they were in the 
hands of the vendor before they had even been turned over to the 
contractor, 

Senator Revercoms., May I ask you there what nature of work 
was involved in that case? Was it construction work? 

Mr. ENGEeLBert, It was an improvement to real property. I must 
confess I have forgotten what was actually being constructed at the 
moment, but it was an improvement to real property. 

Senator Revercoms. Leaving that case entirely, I note here that 
you have said that the Government and the agents of the departments 
of Government are now taking a position to avoid paying the State 
tax; is that correct? 

Mr. ENGELBERT. Yes, sir; that is certainly so. 

Senator Revercoms, That is quite a different policy than was 
taken back in James against Dravo, because the Solicitor General, on 
the part of the Federal Government, was called into that case and 
took the position that the State should be permitted to tax the 
contractor, 

Now they apparently have taken a different policy and are trying 
to defend their contractors against State taxation. Don’t you think 
that arises from the fact that the Federal Government has found that 
under the Dravo decision they have had to pay out a lot of money? 

Mr. Encevsert. I don’t know who is responsible for this change, 
sir. As I said before, in Maryland most of the contracts have not 
contained these agency clauses, but there is a tendancy, certainly, 
for their increasing use in other States and some of them have been 
used in Maryland. Who is responsible for that, whose thinking it is, 
I, frankly, don’t know. We see the results, but I don’t know who is 
responsible for them. 

Senator Revercoms. Thank you. 

Senator THurmonp. At this point in the record, I shall insert a 
letter dated June 11, 1957, from Senator John Marshall Butler, 
United States Senator from Maryland, which reads as follows: 


I understand that you will hold hearings today on Senate bill 6 aimed at elimi- 
nating claims of immunity from State and local taxes on contracts with the United 
States or its agencies and instrumentalities, 
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During the past several weeks, I have given careful study to this measure and 
I would like to add my recommendations favoring Senate bill 6 to those you have 
undoubtedly received from many of our colleagues. 

Under the long-established doctrine of constitutional law, the Federal Govern- 
ment is immune to State and local taxes. Unfortunately, this immunity has 
been extended by court decisions to cover many business transactions whereby 
private parties purchasing tangible property for the purpose of carrying out 
Government contracts have been deemed to come within its limitations. This, 
I firmly believe, goes far beyond the real purpose of the constitutional doctrine 
involved, especially where Government departments appoint contractors as 
agents to acquire tangible property, the sole purpose of which appears to be the 
avoidance of State and local taxes. 

In the State of Maryland, and I am sure in many other States, this practice 
has materially affected the revenue. The comptroller of the treasury of Mary- 
land has advised me that, at the present time, the State is faced with making 
refunds of sales taxes of nearly $1 million. 

Certainly, immediate legislative action is needed to protect State and local 
revenues from these avoidance practices as well as from other possible over- 
extensions of this congressional immunity in the future. It is my hope that 
everything possible will be done to obtain approval of Senate bill 6 at the earliest 
possible date. 

With warmest personal regards, I am 

Sincerely yours, 
JoHN MARSHALL BuTLER, 
United States Senator. 

Mr. Encuireert. May I say, sir, to make the record entirely clear, 
the million-dollar refund which we are facing is not a result of this 
particular agency clause, but it certainly would be indicative of the 
amount of revenue that the State might lose in the future. There is 
a different question involved. 

Mr. Conton. Mr. Chairman, that concludes our presentation. I 
understand that the Governors Conference have filed with the clerk 
of the committee, and also the Association of Attorneys General have 
filed with the clerk of the committee, resolutions that were adopted 
by those officials supporting the general position that we have sug- 
gested here this morning; namely, that the result of the Kern-Limerick 
case and the extension of the immunity to private persons be elimi- 
nated. I would like to leave, if I may, for the record, resolutions 
adopted by the National Association of Tax Administrators to the 
same end, the first one in 1954, following immediately after the 
judgment in the Kern-Limerick case, and the last one adopted early 
in this month reaffirming those views and specifically expressing its 
support of S. 6. 

Senator THuRMOND. Without objection those will be incorporated 
in the record. 

The resolutions adopted by the National Association of Attorneys 
General, and the Governors’ Conference, were submitted to the 
committee by the Council of State Governments, 1313 East 60th 
Street, Chicago 36, Ill., which serves as secretariat for these organ- 
izations. 

(The documents are as follows:) 


NATIONAL ASSOCIATION OF ATTORNEYS GENERAL, 48TH ANNUAL MEETING, 1954, 
RESOLUTION 7 


TAX IMMUNITY 


Whereas the United States Supreme Court in the case of Kern-Limerick, Inc. v. 
Scurlock (347 U.S. 110, 74S. Ct. 403), has held that a contractor with a Federal 
agency can be constituted a Federal purchasing agent in the absence of a Federal 
act prohibiting this, and thereby the contractor’s purchases and use of tangible 
personal property are immunized from State taxation; and 
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Whereas under the rule established by this opinion practically any activity 
engaged in by a private contractor on behalf of a Federal agency can be immunized 
from any State taxation by appropriate contract phraseology, resulting in serious 
interference with State and local powers of taxation contrary to the established 
policy of Congress and the expressed will of the executive branch of the Federal 
Government; and 

Whereas if there it to be any withdrawal from the sovereign States of the Union 
of any portion of their power to tax Government contractors there should be an 
equal withdrawal from the Federal Government of its power to tax State employees 
and contractors, to the end that the power to tax shall remain in balance; and 

Whereas the 1954 annual meeting of the national Governors’ Conference drew 
attention to this problem by appropriate resolution; Now therefore, be it 

Resolved by the 48th annual meeting of the National Association of Attorneys 
General, That the association respectfully memorializes the Congress of the United 
States to enact as speedily as possible legislation which will secure and make 
certain to the States of the Union, its Territories or possessions the power and 
right to levy and collect any nondiscriminatory tax imposed under the protection 
and authority of the law of any State, Territory, or possession. 


RESOLUTION ADOPTED BY THE 46TH GOVERNORS’ CONFERENCE, LAKE GEORGE 
Botton Lanpine, N. Y., Juny 14, 1954 


, 


TAX IMMUNITY 


The United States Supreme Court in an opinion written in the case of Kern- 
Limerick, Inc. v. Scurlock, has held that a contractor with a Federal agency can 
be constituted a Federal purchasing agent in the absence of a Federal act pro- 
hibiting this, and thereby the contractor’s purchases and use of tangible personal 
property are immunized from State taxation. Under the rule established by this 
opinion practically any activity engaged in by a private contractor on behalf of a 
Federal agency can be immunized from any State taxation by appropriate con- 
tract phraseology, resulting in serious interference with State and local powers 
of taxation contrary to the established policy of Congress and the expressed will 
of the executive branch of the Federal Government. If there is to be any with- 
drawal from the sovereign States of the Union of any portion of their power to tax 
Government contractors there should be an equal withdrawal from the Federal 
Government of its power to tax State employees and contractors, to the end that 
the power to tax shall remain in balance. 

The 46th Annual Meeting of the Governors’ Conference respectfully memorial- 
izes the Congress of the United States to enact as speedily as possible legislation 
which will secure and make certain to the States of the Union the power and right 
to levy and collect any nondiscriminatory privilege tax upon any privilege exer- 
cised under the protection and authority of the law of any State of the Union, 
except such taxes, the direct incidence of which would be upon the United States. 


RESOLUTION UNANIMOUSLY ADOPTED BY THE NATIONAL ASSOCIATION OF TAX 
ADMINISTRATORS, 22p ANNUAL MEETING, JUNE 13-16, 1954 


Whereas the United States Supreme Court, in an opinion written in the case of 
Kern-Limerick, Inc. v. Scurlock (347 U. S. 110), has held that a contractor with a 
Federal Agency can be constituted a Federal purchasing agent in the absence of a 
Federal act prohibiting this, and thereby the contractor’s purchases and use of 
tangible personal property are immunized from State taxation; and 

Whereas under the rule established by this opinion practically any activity 
engaged in by a private contractor on behalf of a Federal agency can be immu- 
nized from any State taxation by appropriate contract phraseology, resulting in 
serious interference with State and local powers of taxation contrary to the estab- 
lished policy of Congress and the expressed will of the executive branch of the 
Federal Government; and 

Whereas no additional rights of taxation are sought on behalf of the States, 
only the restoration and the preservation of these rights which existed prior to the 
pronouncement of the rule here complained of; and 

Whereas, if there is to be any withdrawal from the sovereign States of the Union 
of any portion of their power to tax Government contractors, there should be an 
equal withdrawal from the Federal Government of its power to tax State employees 
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and contractors, to the end that the power to tax shall remain in balance: Now, 
therefore, be it 

Resolved, By the National Association of Tax Administrators in conference as- 
sembled at Chicago, Ill., on June 16, 1954, First, that this National Association of 
Tax Administrators respectfully memorialize the Congress of the United States to 
enact, as speedily as possible, legislation which will secure and make certain to 
the States of the Union the power and right to levy and collect any nondiscrimina- 
tory ae tax upon any privilege exercised under the protection and authority 
of the law of any State of the Union, except such taxes, the direct incidence of which 
would be upon the United States; and second, that the president of this association 
appoint a committee composed ‘of as many members as in his judgment shall seem 
best, with the president to be an ex officio member of the committee, to prepare 
legislation in the form of a proposed act of Congress to be submitted to the Con- 
gress of the United States for enactment at the same time the memorials of this 
association with respect to this matter are presented to the Congress 





RESOLUTION ADOPTED AT THE 25TH ANNUAL CONFERENCE OF THE NATIONAL 
ASSOCIATION OF TAX ADMINISTRATORS, POLAND SprING Housk, PoLanp 
Serine, Maine, JuNE 2-5, 1957 


Be it resolved, That the National Association of Tax Administrators affirms its 
previous action memorializing Congress to enact as speedily as possible legislation 
which will secure and make certain to the States of the Union the power and right 
to levy and collect nondiscriminatory taxes on private persons including con- 
tractors with the United States and their suppliers; and be it further 

Resolved, That the association express its support of 8. 6 presently pending in 
the Congress as reaffirming the powers of taxation specified herein. 


Senator THurMoND. Mr. Conlon, I believe Senator Yarborough 
has some questions to ask some of the members of your group. 

Senator YarBorouen. I should like to ask a question of the tax 
counsel who represents, I believe, the State of Maryland. 

I read here 2 or 3 short paragraphs from the dissenting opinion of 
Mr. Justice Black from Kern-Limerick against Scurlock. 

There are two dissenting opinions. The other is rather long and 
the majority opinion is rather long, and this opinion was concurred in 
by Chief Justice Warren and Mr. Justice Douglas. 

These three paragraphs are as follows: 


The Court holds that Government purchasing agents can delegate to their sub- 
ordinates authority to delegate to private persons power to buy goods for the 
Government and pledge its credit to pay for them. Alabama v. King and Boozer 
(314 U.S. 1, 18), rejected a similar contention. The Court points to no statute 
which either expressly or by fair implication grants any such broad delegation of 
authority to Government agents. 

Experiences through the years have caused Congress to hedge in Government 
purchases by many detailed safeguards such as competitive bidding, after public 
advertising. Due to a supposed necessity for haste, chosen Government officials 
have sometimes been granted temporary powers to buy supplies at their discretion. 
But these occasions, perhaps fortunately, have been rare, and have usually been 
limited to items costing little. The Court here, however, without any clear statu- 
tory authority, makes a tremendous break with long-established buying practices 
which embodied safeguards wisely adopted to prevent needless waste of Govern- 
ment money. Maybe Congress has power, though I am not sure it has, to dele- 
gate Government spending to private contractors. Even so, a purpose to have 
Government business handled in such a loose manner should not be attributed to 
Congress in the absence of much more explicit statutory language than the Court 
is able to cite here. 

I think the Supreme Court of Arkansas was right in sustaining the State’s tax 
on authority of Alabama v. King and Boozer, supra. The court in effect overrules 
that case. In doing so it moves back in the direction of discredited tax immunities 
like that sustained in the case of Gillespie v. Oklahoma (257 U. 8. 501), later dis- 
approved. I would not do that, but would sustain application of this Arkansas 
tax to purchases of the cost-plus-a-fixed-fee contractor and affirm the State 
supreme court’s judgment. 
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In your opinion, is that an accurate statement of the law as it 
existed at that time and is Senate bill 6 designed to remedy the situa- 
tion brought about by the majority and reaffirming the opinion by 
Justice Black, Justice Roberts, and Justice Douglas? 

Mr. Eneevsert. To that 1 would have to answer “‘Yes.”’ With a 
little bit of concern that I may have the wrong statute, I think it was 
the Second War Powers Act which gave the various agencies permis- 
sion to contract in a broad manner, restricting straight cost-plus con- 
tracts but giving broad powers to contract. 

Now apparently the majority saw in that power the authority to 
create civilian agents to purchase for the Government and spend 
Government funds. 

I personally could not see it. 

We had a similar case pending in the courts at the same time, which 
we did not argue because the Kern-Limerick case got into the courts 
before ours did, and so of course we had the Supreme Court ruling 
that that authority existed and there simply was no purpose in our 
continuing, because all of the necessary provisions to establish agency, 
certainly under the Maryland law, were present in our case ‘if the 
Government had the right to appoint such agents. 

I agree with the dissent in that case that ‘the Second War Powers 
Act, if that is the proper statute, did not grant that authority. 

But the majority said that it did, and it had to do some digging to 
find it. 

But nevertheless that is the law now, that the agencies do have the 
authority to appoint civilian purchasing agents and this simply puts 
it back to what it was from Dravo up to Kern-Limerick, and which 
still is, if the agencies do not resort to this particular type of contract. 

Senator YArBorouGH. No further questions, Mr. Chairman. 

Mr. Conton. Thank you, Mr. Chairman. 

Senator THurmonp. If there is no objection we shall place in the 
record the opinion of the Supreme Court = the United States in the 
case of Kern-Limerick v. Scurlock (347 U.S. 110 (1954)), including the 
dissenting opinion. 

(The information is as follows:) 


October Term, 1953 


KERN-LIMERICK, INC. ET AL. v. ScURLOCK, COMMISSIONER OF REVENUES FOR 
ARKANSAS 


APPEAL FROM THE SUPREME COURT OF ARKANSAS 
No. 115. Argued January 4, 1954.—Decided February 8, 1954 
SYLLABUS 


The Arkansas Gross Receipts Tax Law of 1941, which levies on sellers an excise 
tax of 2% on the gross receipts from all sales in the State, held unconstitutional! 
as applied to the transactions here involved, whereby private contractors 
procured in Arkansas two tractors for use in constructing a naval ammunition 
depot for the United States under a cost-plus-fixed-fee contract entered into 
with the Navy Department under §§ 2(c) (10) and 4(b) of the Armed Services 
Procurement Act of 1947 and providing that, in procuring articles required 
for accomplishment of the work, the contractor should act as purchasing 
agent for the Government, title to the articles purchased should pass directly 
from the vendor to the Government and the Government should be directly 
liable to the vendor for payment of the purchase price. Pp. 111—123. 


938587—57T—-—5 
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(a) The Procurement Act authorized the purchase of this machinery by 
the Navy for the construction of an ammunition depot. P. 114. 

(b) Under the Procurement Act, the Navy Department has power to 
negotiate contracts which provide for private purchasing agents for supplies 
and materials. Pp. 114-116 

(c) The restrictions in § 7 (b) on delegations of authority are not applicable 
to actions under § 2 (c) (10). Pp. 115-116. 

(d) Under the contract here involved, the United States was the real 
purchaser; the naming of the Government as purchaser was not merely color- 
able and did not leave the contractor the real purchaser. Alabama v. King 
& Boozer, 314 U.S. 1, distinguished. Pp. 116-122. 

(e) The drafting of the contract by the Navy Department to conserve 
Government funds, if that was the purpose, does not change the character 
of the transaction. Pp. 122-123. 

221 Ark. 439, 254 8. W. 2d 454, reversed. 


OPINION OF THE COURT 


The Supreme Court of Arkansas held the Arkansas Gross Receipts Tax Law 
of 1941, Ark. Stat., 1947, §§ 84-1901 et seq., applicable to the sale of certain ma- 
chinery in Arkansas for use in the construction of a naval ammunition depot for 
the United States. 221 Ark. 439, 254 8. W. 2d 454. On appeal to this Court, 
reversed, p. 123. 

Assistant Attorney General Holland argued the cause for appellants. On the 
brief were Acting Solicitor General Stern, Mr. Holland, Ellis N. Slack and Lee A. 
Jackson for the United States, and A. F. House and William Nash for Kern- 
Limerick, Inc., appellants. 

O. T. Ward argued the cause and filed a brief for appellee. 

Mr. Justice REEp delivered the opinion of the Court. 

This appeal brings here the legality of the application of the Arkansas Gross 
Receipts Tax Law of 1941, Ark. Stat. 1947, § 84-1901 et seq., to a transaction by 
which certain private contractors engaged in a joint venture, abbreviated WHMS, 
procured in Arkansas two diesel tractors costing $17,146, for use in the construc- 
tion there for the United States of a naval ammunition depot estimated to cost 
over thirty million dollars. The tractors were procured from Kern-Limerick, 
Inc., a local dealer. The circumstances of the transaction would concededly make 
Kern-Limberick liable for the tax if the real purchaser were not the United States. 

The applicable sections of the Gross Receipts Tax Law levy an “excise tax of 
two [2%] per centum upon the gross proceeds or gross receipts derived from all 
sales to any person.’’ § 84-1903. This is a sales tax, not a use tax.' It is to 
be paid to the Tax Commissioner by the seller, § 84-1908. He is the taxpayer, 
§ 84-1902 (e), and “shall collect the tax levied hereby from the purchaser.” 
§ 84-1908. Gross receipts derived from sales to the United States Government 
are exempt. § 84-1904. 

The construction contract had, so far as pertinent here, the provisions as to 
“‘Materials—Purchases” which are set out in the margin.? It was entered into 
by the Department of the Navy ‘under authority of Sections 2 (c) (10) and 4 (b)”’ 
of the Armed Services Procurement Act of 1947. 62 Stat. 21, 41 U.S. C. (Supp 


1 Cook v. Southeast Arkansas Transportation Co., 211 Ark. 831, 202 S. W. 2d 772. 

2 Materials—Purchases. Article 8—(a) ‘‘Except where provision is otherwise made by the Officer-in- 
Charge, all materials, articles, supplies, and equipment required for the accomplishment of the work under 
this contract shall be furnished by the Contractor. The Contractor shall act as the purchasing agent of 
the Government in effecting such procurement and the Government shall be directly liable to the vendors 
for the purchase price. ‘The exercise of this agency is subject to the obtaining of approval in the instances 
and in the manner required by subparagraph (c) of this article. The Contractor shall negotiate and ad- 
minister all such purchases and shall advance all payments therefor unless the Officer in-Charge shall 
otherwise direct. 

“(b) Title to all such materials, articles, supplies and equipment, the cost of which is reimbursable to the 
Contractor hereunder, shall pass directly from the vendor to the Government without vesting in the Con- 
tractor, and such title (except as to property to which the Government has obtained title at an earlier date) 
shall vest in the Government at the time payment is made therefor by the Government or by the Con- 
tractor or upon delivery thereof to the Government or the Contractor, whichever of said events shall first 
occur. This provision for passage of title shall not relieve the Contractor of any of its duties or obligations 
under this contract or constitute any waiver of the Government’s right to absolute fulfillment of all of the 
terms hereof. 

“*(¢) No purehase in excess of $500 shall be made hereunder without the prior written approval of the 
Officer-in-Charge, except that the Officer-in-Charge may, in his discretion, either reduce the limitation on 
the amount of any purchase which may be made without such prior approval or authorize the Contractor 
to make purchases in amounts not in excess of $2500 for any one purchase without obtaining such prior 
approval.” 

These provisions were also applicable to subcontractors. 
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V) § 157 et seq. These sections authorized this cost-plus-a-fixed-fee contract by 
negotiation without advertising.® 

<ern-Limerick, Ine., the seller, upon demand by the Commissioner paid under 
protest the amount of the sales tax and brought this action for a refund in accord- 
ance with state law. The United States intervened, as under the contract any 
state taxes the contractor was required to pay were reimbursable to it by the 
Government. The Supreme Court of Arkansas held WHMS was the purchaser 
and the claimed tax payable by Kern-Limerick as the ‘‘seller.’”’ It denied the con- 
tention of the United States that the Government was the purchaser. It held 
that the Armed Services Procurement Act authorized the Navy Department “to 
purchase * * * supplies or services for its own use,’’ but did not authorize the 
Department ‘‘to buy nails, lumber, cement, tractors, etc., which were not to be 
used by the Navy but by WHMS [in this instance] to construct, as independent 
contractors, the Ammunition Dump.”’ The state court further held that, even 
if the Department had the authority to buy the tractors, it could not, under the 
Procurement Act of 1947, delegate this power to WHMS. 221 Ark. 439, 254 
S. W. 2d 454. 

Appellants seek reversal of the decision on the grounds that the Procurement 
Act authorizes this contract and that the Arkansas tax cannot by statute or con- 
stitutionally be applied to a purchase by the United States. 

The state court’s interpretation of the Procurement Act to deny the Navy 
authority to buy supplies or equipment for the construction of an ammunition 
dump is, we think, too restrictive. The Act gives broad powers to the Armed 
Services for obtaining as cheaply and promptly as possible “purchases and con- 
tracts for supplies or services * * * for the use of any such agency or otherwise,” 
§ 2 (a), and provides: 

Sec. 9. ‘‘(b) The term ‘supplies’ shall mean all property except land, and 
shall include, by way of description and without limitation, public works, 
buildings, facilities, ships, floating equipment, and vessels of every char- 
acter, type and description, aircraft, parts, accessories, equipment, machine 
tools and alteration or installation thereof.’’ 4 

We hold that the Act allows the purchase of this machinery. 

It seems to us, also, that under the Procurement Act the Armed Services may 
use agents, other than its own official personnel, to handle for it the detail of 
purchase. The contention of Arkansas which was accepted by its Supreme 
Court is, as we understand it, that the Procurement Act does not permit a 
delegation to private contractors of any authority to purchase for or pledge 
the credit of the United States even though these contractors have contracts 
for construction or supplies on a cost-plus basis. Further, it follows from the 
Arkansas contention, that without such statutory authority the purchase by 
the contractor was not for the United States but for itself. This contention is 
based on the language of the Procurement Act, §§ 7 (a) and (b).5 Pursuant to 
§ 7 (a) the Secretary of the Navy, somewhat obscurely, appears to have delegated 
his authority to determine the necessity for a negotiated contract to a Navy 
Contracting Officer asserted in the contract, without exception, to be the Chief of 
the Bureau of Yards and Docks. See 32 CFR §§ 400.201—5 and 402.101. That 
official negotiated the contract, as it stated and as is admitted by stipulation, 





3 Section 2 (c) provides: 

‘* All purchases and contracts for supplies and services shall be made by advertising, as provided in sec- 
tion 3, except that such purchases and contracts may be negotiated by the agency head without advertising 
if— 

‘*(10) for supplies or services for which it is impracticable to secure competition; * * *.’’ 

Section 4 (b) prohibits use of cost-plus-a-percentage-of-cost contracts and prescribes other operative 
limitations not pertinent here. All provisions required by those sections were included in the contract. 

4S. Rep. No. 571, 80th Cong., Ist Sess., p. 21, had this to say of this language: 

“To make it clear that the bill relates to all procurement by the services, exeept purchases with nonap- 
propriated funds, subsection (b) of this section defines ‘supplies’ to include all property except land, and shall 
include, but without limitation, public works, buildings, facilities, ships, floating equipment, and vessels of 
every character, type and description, aircraft, parts, accessories, equipment, machine tools, and alteration 
or installation thereof. These are really examples and this section is to be construed in the broadest manne 
possible.” 

The corresponding House Report, No. 109, p. 23, omitted only the last sentence. 

§“‘Sec. 7. (a) * * * Except as provided in subsection (b) of this section, the agency head is authorized 
to delegate his powers provided by this Act, including the making of such determinations and decisions, 
in his discretion and subject to his direction, to any other officer or officers or officials of the agency. 

“*(b) The power of the agency head to make the determinations or decisions specified in paragraphs (12), 
(13), (14), (15), and (16) of section 2 (c) and in section 5 (a) shall not be delegable. and the power to make the 
determinations or decisions specified in paragraph (11) of section 2 (c) shall be delegable only to a chief officer 
responsible for procurement and only with respect to contracts which will not require the expenditure of 
more than $25,000.”” 

Appellee also refers to § 10. As that provides only for interservice procurement, we do not think it 
pertinent. 
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under the authority of § 2 (c) (10) of the Procurement Act—‘for supplies or serv- 
ices for which it is impracticable to secure competition.”’ 

Arkansas calls attention to the restrictions on delegation in § 7 (b) upon which 
the state court commented. But the provisions of § 7 (b), as the words show, 
do not cover actions under § 2 (c) (10), and the section’s prohibition of delegation 
in certain instances is inapplicable. We find nothing in the Procurement Act 
that bars a contract for purchase for the United States of supplies or services by 
private persons. 

The Government asserts that §§ 4 (a) and (b) authorize this contract. Under 
them, negotiated contracts such as this ‘‘may be of any type which * * * will 
promote the best interests of the Government.’’ Under such a provision, it seems 
that the determination to use purchasing agents is permissible. Where there is 
no prohibition of a particular type of contract and no direction to use a particular 
type, the contracting officers are free to follow business practices. We conclude 
that the Navy Department has power to negotiate contracts which provide for 
private purchasing agents for supplies and materials. 

With this determination that the provisions of the contract are within the 
authority of the Procurement Act, we turn to examine the validity of the argu- 
ment that the naming of the Government as purchaser was only colorable and 
left the contractor the real purchaser and the transaction subject to the Arkansas 
tax. Alabama v. King & Boozer, 314 U.S. 1, is relied upon primarily. We con- 
sider this argument under the assumption, made by the Supreme Court of Ar- 
kansas, that the contract was designed to avoid the necessity in this cost-plus 
contract of the ultimate payment of a state tax by the United States. 

We are mindful, too, of the careful attention Congress has given in recent years 
to a proper adjustment of tax liabilities between the federal and the state sover- 
eignties. Congress has been solicitous to see that states and their subdivisions 
are not unduly burdened by federal acquisition of property taxable by the states 
when otherwise held. It understand the burdens on local public agencies from 
the new federal installations and their accompanying personnel. Provisions 
deemed suitable have been made.? These include recent legislation designed to 
make independent contractors carrying on activities of the Atomic Energy Com- 
mission subject to state sales taxes.3 But in recommending the legislation the 
Joint Committee on Atomic Energy, while providing for voluntary contributions, 
did not propose to subject Government property and purchases to state taxes. 
The enactment left them free.2 This recognition of the constitutional immunity 
of the Federal Government from state exactions rests, of course, upon unques- 
tioned authority. From McCulloch v. Maryland, 4 Wheat. 316, through Gillespie 
v. Oklahoma, 257 U.S. 501, and New York ex rel. Rogers v. Graves, 299 U.S. 401, 
a host of cases upheld freedom from state taxation not only for Government 
activities but also for the agencies and salaries of persons that carried on the work. 
James v. Dravo Contracting Co., 302 U. 8. 134, reviewed this judicial history, 
adopted for federal contractors and state taxation the reasoning that subjected 
a state contractor’s earnings to federal income tax and upheld the state’s gross 
receipts tax upon a federal contractor’s earnings on the ground that it did not 
interfere “in any substantial way with the performance of federal functions.” 
Id., at 161. The question of the immunity of Government in relation to its 
purchases of commodities was left open. /d., at 153. Graves v. New York ex rel. 
O’ Keefe, 306 U. S. 466, overruled New York ex rel. Rogers v. Graves, supra, and 
Gillespie, supra, fell in Oklahoma Tax Comm'n v. Texas Co., 336 U.S. 342, 365. 

A phase of the question reserved in the Dravo case came up in Alabama v. 
King & Boozer, 314 U. 8. 1. We declared that federal sovereignty ‘does not 
spell immunity from paying the added costs, attributable to the taxation of 
those who furnish supplies to the Government and who have been granted no tax 
immunity.” Jd., at 9. That ease involved the usual type sales tax on the 
seller, collectible by him from the buyer. There was there, too, a cost-plus-a- 





6 United States v. Linn, 15 Pet. 290, 316; Muschany v. United States, 321 U.S. 49, 63. 

1E.G.,T. V.A., 16 U.S. C. § 8314; R. F. C., 15 U.S. C. § 607. Cf. Dameron v. Brodhead, 345 U.S. 322. 

8 67 Stat. 575. See S. Rep. No. 694, 83d Cong., Ist Sess. 

® Section 9 of the Atomic Energy Act of 1946, 60 Stat. 765, 42 U. S. C. § 1809 (b), as amended, provides: 
“In order to render financial assistance to those States and localities in which the activities of the Com- 
mission are carried on and in which the Commission has acquired property previously subject to State 
and local taxation, the Commission is authorized to make payments to State and local governments in 
lieu of property taxes. Such payments may be in the amounts, at the times, and = the terms the Com- 
mission deems appropriate, but the Commission shall be guided by the policy of not making payments 


in exeess of the taxes which would have been payable for such property in the condition in which it was 
aequired, except in cases where special burdens have been cast upon the State or local government by activ- 
ities of the Commission, the Manhattan Engineer District or their agents. In any such case, any benefit 
accruing to the State or local government by reason of such activities shall be considered in determining 
the amount of the payment.” ; 
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fixed-fee contraet with the United States. We held the state tax collectible 
from the sellers, notwithstanding the Government bore the economic burden. 
A few excerpts will make clear the purport of the ruling: 

“‘As the sale of the lumber by King and Boozer was not for cash, the 
precise question is whether the Government became obligated to pay for 
the lumber and so was the purchaser whom the statute taxes, but for the 
claimed immunity. * * * The contract provided that the title to all 
materials and supplies for which the contractors were ‘entitled to be reim- 
bursed’ should vest in the Government ‘upon delivery at the site of the work 
or at an approved storage site and upon inspection and acceptance in writing 
by the Contracting Officer.’’’ Jd., at 10. 

“* * * we think all the provisions which we have mentioned, read to- 
gether, plainly contemplate that the contractors were to purchase in their 
own names and on their own credit all the materials required, unless the 
Government should elect to furnish them; that the Government was not 
to be bound by their purchase contracts, but was obligated only to reim- 
burse the contractors when the materials purchased should be delivered, 
inspected and aecepted at the site.’’ Jd., at 11. 

“But however extensively the Government may have reserved the right 
to restrict or control the action of the contractors in other respects, neither 
the reservation nor the exercise of that power gave to the contractors the 
status of agents of the Government to enter into contracts or to pledge its 
credit.”” Jd., at 13. 

The contract here in issue differs in form but not in economic effect on the 
United States. The Nation bears the burden of the Arkansas tax as it did that 
of Alabama. The significant difference lies in this. Both the request for bids 
and the purchase order, in accordance with the contract arrangements making 
the contractors purchasing agents for the Government, note 2, supra, contain 
this identical, specific provision: 

‘*3. This purchase is made by the Government. The Government shall 
be obligated to the Vendor for the purchase price, but the Contractor shall 
handle all payments hereunder on behalf of the Government. The vendor 
agrees to make demand or claim for payment of the purchase price from the 
Government by submitting an invoice to the Contractor. Title to all 
materials and supplies purchased hereunder shall vest in the Government 
directly from the Vendor. The Contractor shall not acquire title to any 
thereof.’’ 

The purchase order is headed Navy Department Bureau of Yards and Docks, 
is signed by the contractor as purchasing agent, and requires the seller to make 
this certification on the claim for payment: 
““T certify that the above bill is correct and just; that payment therefor 
has not been received; that all statutory requirements as to American pro- 
duction and labor standards, and all conditions of purchase applicable to 
the transactions have been complied with; and that the State or local sales 
taxes are not included in the amounts billed.’ 
* * * * * * * 
“In the event the Contractor is required to pay and does pay State or local 
sales taxes, the words ‘and that State or local sales taxes are not included in 
the amounts billed’ should be struck from the certification and the following 
additional certification added: 
«The amount of State or local sales, use, occupational, gross receipts, or 
other similar taxes or license fees imposed on the Vendor or Vendee by reason 
of this transaction is $— ——. The Vendor, or Vendee, as the case 
may be, agrees upon direction of the United States to make appropriate 
claim for refund and in the event of any refund, to pay the amount thereof 
to the United States.’ ”’ 
The stipulation of facts shows in detail the course of business under this contraet 
in the purchase of supplies and the form of this purchase. Both conform to the 
language of the contract in requiring specific Government approval to the purchas- 
ing agent for each request for bid and each purchase. Under these circumstances, 
it is clear that the Government is the disclosed purchaser and that no liability of 
the purchasing agent to the seller arises from the transaction. 





10 See Hodgson v. Derter, 1 Cranch 345, 362; Larson v. Domestic & Foreign Corp., 337 U.S. 682, 703; Restate- 
ment, Agency, § 320; Williston, Contracts, § 281. Cf. Merchant Fleet Corp. v. Harwood, 281 U.8. 519, 525. 
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A comment should be made about another excerpt from King & Boozer. It 
was referred to in the Arkansas opinion as though it were effective for the deter- 
mination of this case. The quotation is this: 

“The soundness of this conclusion turns on the terms of the contract and 
the rights and obligations of the parties under it. The taxing statute, as the 
Alabama courts have held, makes the ‘purchaser’ liable for the tax to the 
seller, who is required ‘to add to the sales price’ the amount of the tax and 
collect it when the sales price is collected, whether the sale is for cash or on 
credit. Who, in any particular transaction like the present, is a ‘purchaser’ 
within the meaning of the statute, is a question of state law on which only 
the Supreme Court of Alabama can speak with final authority.”’ Jd., at 9-10. 

Read literally, one might conclude this Court was saying that a state court might 
interpret its tax statute so as to throw tax liability where it chose, even though it 
arbitrarily eliminated an exempt sovereign. Such a conclusion as to the meaning 
of the quoted words would deny the long course of judicial construction which 
establishes as a principle that the duty rests on this Court to decide for itself facts 
or constructions upon which federal constitutional issues rest.!! The quotation 
refers, we think, only to the power of the state court to determine who is respon- 
sible under its law for payment to the state of the exaction. The formulation of 
the “precise question” at the first of the quotation from King & Boozer, p. 118, 
supra, indicates this. 

We find that the purchaser under this contract was the United States. Thus, 
King & Boozer is not controlling for, though the Government also bore the eco- 
nomic burden of the state tax in that case, the legal incidence of that tax was held 
to fall on the independent contractor and not upon the United States.!2 The 
doctrine of sovereign immunity is so embedded in constitutional history and 
practice that this Court cannot subject the Government or its official agencies to 
state taxation without a clear congressional mandate. No instance of such 
submission is shown. 

Nor do we think that the drafting of the contract by the Navy Department to 
conserve Government funds, if that was the purpose, changes the character of the 
transaction. As we have indicated, the intergovernmental submission to taxation 
is primarily a problem of finance and legislation. But since purchases by inde- 
pendent contractors of supplies for Government construction or other activities 
do not have federal immunity from taxation, the form of contracts, when govern- 
mental immunity is not waived by Congress, may determine the effect of state 
taxation on federal agencies, !* for decisions consistently prohibit taxes levied on the 
property or purchases of the Government itself.'* 

Reversed, 


Mr. Justice Buack, with whom Tue Carer Justice and Mr. Justice DouaGLas 
concur, dissenting. 

The Court holds that Government purchasing agents can delegate to their 
subordinates authority to delegate to private persons power to buy goods for the 
Government and pledge its credit to pay for them. Alabama v. King & Boozer, 
314 U.S. 1, 13, rejected a similar contention. The Court points to no statute 
which either expressly or by fair implication grants any such broad delegation 
authority to Government agents. 

Experiences through the years have caused Congress to hedge in Government 
purchases by many detailed safeguards such as competitive bidding after public 
advertising.* Due to a supposed necessity for haste, chosen Government Officials 
have sometimes been granted temporary powers to buy supplies at their discretion. 
But these occasions, perhaps fortunately, have been rare, and have usually been 





il New Jersey Ins. Co. v. Division of Tax Appeals, 338 U. S&. 665, 674; Richfield Oil Corp. vy. State Board 
329 U. S. 69, 83; United States v. Allegheny County, 322 U.S. 174, 182; Union Pacific R. Co. v. Public Service 
Comm’n, 248 U.S. 67, 69. Cf. Dyer v. Sims, 341 U.S. 22, 29. 

This principle covers the question of who is the “purchaser.” S. R. A., Inc. v. Minnesota, 327 U. 8, 558, 
564; Metropolitan Bank v. United States, 323 U.S. 454, 456; Standard Oil Co. v. Johnson, 316 U. 8. 481, 483. 

13 See Oklahoma Tar Comm’n vy. Teras Co., 336 U. 8. 342, 365: “True intergovernmental immunity remains 
for the most part. But, so far as concerns private persons claiming immunity for their ordinary business 
operations (even though in connection with governmental activities), no implied constitutional immunity 
can rest on the merely hypothetical interferences with governmental functions here asserted to sustain 
exemption.” 

8 Alabama v. King & Boozer, 314 U. 8.1; Carson v. Roane-Anderson Co., 342 U.S. 232; Esso Standard Oil 
Co. v. Evans, 345 U. 8. 495. 

4 United States v. Allegheny County, 322 U. S. 174; Mayo v. United States, 319 U.S. 441; Pittman v. Home 
Owners’ Corp., 308 U. 8. 21, 31. 

*For illustrations of experience with abuse of wartime Government contracting and purchasing, see 
Hearings Before House Committee on Military Affairs, 74th Cong., Ist Sess., on H. R. 3 and H. R. 5293, 
pp. 590-616, discussing profiteering during the Revolution, the Civil War, the War with Spain, and World 
War I. The hearings were held on a bill to end profiteering in wartime. 
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limited to items costing little. The Court here, however, without any clear 
statutory authority, makes a tremendous break with long established buying 
practices which embodied safeguards wisely adopted to prevent needless waste 
of Government money. Maybe Congress has power, though I am not sure it has, 
to delegate Government spending to private contractors. Even so, a purpose to 
have Government business handled in such a loose manner should not be attributed 
to Congress in the absence of much more explicit statutory language than the 
Court is able to cite here. 

I think the Supreme Court of Arkansas was right in sustaining the State’s tax 
on authority of Alabama v. King & Boozer, supra. The Court in effect overrules 
that case. In doing so it moves back in the direction of discredited tax immunities 
like that sustained in the case of Gillespie v. Oklahoma, 257 U. 8. 501, later dis- 
approved. I would not do that, but would sustain application of this Arkansas 
tax to purchases of the cost-plus-a-fixed-fee contractor and affirm the State 
Supreme Court’s judgment. 

Mr. Justice Dovauas, with whom THe Cuinr Justice and Mr. Justice 
BLAcK join, dissenting. 

The Arkansas Gross Receipts Tax is laid, as the majority opinion points out, 
on the gross receipts from all sales to any person. Ark. Stat., 1947, § 84-1903. 
The Act, however, spells out the incidence of the tax in detail. ‘Sales of service 
and tangible personal property including materials, supplies and equipment made 
to contractors who use the same in the performance of any contract are hereby 
declared to be sales to consumers or users and not sales for resale.”” § 84-1903 (e). 
“The term ‘consumer’ or ‘user’ means the person to whom the taxable sale is 
made. * * * All contractors are deemed to be consumers or users of all tangible 
personal property including materials, supplies and equipment used or consumed 
by them in performing any contract and the sales of all such property to con- 
tractors are taxable sales within the meaning of this Act.’ § 84-1902 (i). 

On the basis of this statutory language the Supreme Court of Arkansas held 
that the contractor was the “purchaser” of the tractors and that the sale involved 
was taxable. It seems clear that, as a matter of state law, the contractor was 
the ‘‘consumer”’ and “user’’ of these tractors, whether or not the contractor would 
have been a purchaser in the common law view. Of course Arkansas could not 
impose its tax on the contractor in such a way as to discriminate against the 
United States. But that has not been attempted here. 

What Arkansas has done is to define an independent contractor as the ‘‘con- 
sumer” or “purchaser” of tractors which the contractor uses. Obviously the 
contractor could be made liable for the tax, if its contract were with a private 
corporation rather than with the federal government. Arkansas has not tried 
to collect the tax from the United States, and it clearly could not do so. See 
Mayo v. United States, 319 U. 8. 441. Arkansas has collected the tax from the 
“purchaser” as that word is defined by the taxing statute. That is where the 
legal incidence of the tax falls. If the economic burden of the tax falls on the 
federal government, it falls there because the government assumed it by contract, 
not because Arkansas placed it there. See Curry v. United States, 314 U.S. 14, 18. 

The constitutional problem, of course, is to determine whether the legal incidence 
of a tax will be disregarded because the economic burden of the tax is on the United 
States. When Congress has not spoken, that determination must be made by 
the Court. 

In Alabama v. King & Boozer, 314 U.S. 1, we allowed a sales tax to be exacted 
from an independent contractor acting for the government on a cost-plus-a-fixed- 
fee basis. That tax was measured by the value of lumber used by the contractor 
in performing its contract. The government exercised much the same sort of 
detailed control over that transaction as it did over the present one. The Court 
was careful to point out, in rejecting the claim of immunity, that ‘‘Who, in any 
particular transaction like the present, is a ‘purchaser’ within the meaning of the 
statute, is a question of state law on which only the Supreme Court of [the State] 
can speak with final authority.” 314 U.S., at 9-10. 

In that case, however, the Supreme Court of Alabama had held the transaction 
immune from the tax. There was no authoritive state determination of the legal 
incidence of the tax. The Court therefore assumed, 314 U. 5., at 10, that the tax 
fell on the “purchaser’’ of the lumber in the common law sense. The Court then 
went on to show, in answer to the same arguments which the Government has 
made in this case, that the United States was not a purchaser of the lumber even 
under common law rules. It is this segment of the opinion which the Court now 
uses practically to overrule the decision itself. No doubt the United States was, 
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under some of the language used in King & Boozer, the “purchaser” of these two 
tractors. But the United States is not the ‘“‘purchaser’’ under the language used 
in the Arkansas statute, and it is the Arkansas statute that controls this case. 
What was important in King & Boozer was the substance of the transaction and 
the nature of the economic burden on the United States. On these two paramount 
issues it is impossible to distinguish the present case. 

The concepts “‘title,”’ “agency,” and ‘“‘obligation to pay’ are no basis for this 
constitutional adjudication. Today they are used to permit any government 
functionary to draw the constitutional line by changing a few words in a contract. 
When the Congress deliberates over this problem, as it often has,! it does not worry 
about the passing of title or other legal technicalities. The Congress debates 
whether as a matter of policy, including the need of the States for revenue, the 
holder of a cost-plus government contract should be immune from state taxation. 

Alabama v. King & Boozer and the cases it followed 2 were a long step forward 
from the time when a State’s power to tax was nullified whenever the federal treas- 
ury was even remotely affected. We should not take this equally long step back- 
ward. We should hold that, until the Congress says differently, the States are 
free to tax all sales to cost-plus government contractors. We should dispense 
with fruitless talk of agency, titles, and obligations to pay. The legal incidence 
of a tax is a matter for the States to determine. We should decide today, as we 
did more than a decade ago, that a tax on a contractor for goods he uses is consti- 
tutional, even though the economic burden falls on the Federal Government. 


Senator THurMoND. Mr. Conlon, as I understand it, is the position 
of your group, which is the National Association of Tax Administra- 
tors, that the tax due a State should be paid, whether the contractor 
performing the service holds a contract under the Federal Government 
or a private individual, and that a failure to pay that tax by a con- 
tractor is depriving the State or the local people of the taxes justly 
due them? 

Is that your position? 

Mr. Conton. Yes, sir; that is right. There is a considerable area 
of economic activity now that is bound up with Government opera- 
tions, and that constitutes a significant proportion of all the business 
from which taxes may be levied for the support of State and local 
government. 

Now, if you chop out of that a whole area of business, all that 
which has some relation to the Government, where the Government is 
affected by an increase in cost somewhere along the line, then you 
very sharply restrict the bases from which States and localities collect 
their taxes. That is substantially and succinctly our position on 
the point. 

Senator Tuurmonp. If the policy advocated by your association is 
not followed, isn’t it true that some States and some communities 
would suffer a greater inequity or injustice than others by virtue 
of larger Federal contracts existing in that State and community? 

Mr. Conton. I think that is true; yes. 

Senator Revercoms. May | have a question there? 

You have presented ably here your views on this subject and you 
have discussed particularly discrimination as between exacting the tax 
on a private contractor and a private undertaking and the contractor 
when used as an agency of the Government on a public undertaking 
by the Federal Government. 

Would you carry the same principle into effect and do you advocate 
the same principle of taxation with respect to land, property taxes? 





1 See, for example, 86 Cong. Rec. 7528, 7532-7535; 88 Cong. Rec. 2835, 3464-3466, 4814; Hearings Before 
House Committee on Ways and Means on H. R. 6617, 77th Cong., 2d Sess. (1942). 
2 James v. Dravo Contracting Co., 302 U.S. 134; Graves v. New York ex rel. O' Keefe, 306 U.S. 466. 
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Mr. Conton. No, sir. Our position here relates only to taxes aris- 
ing out of transaction or the conduct of business activity by private 
persons who are doing some work for the Government. 

Senator Revercoms. How can you fail to apply your same reason- 
ing to any tax exacted by the State or any immunity of the Federal 
Government from taxes? 

We know that in many States the Government owns a great deal 
of land and the State does not exact a property tax on it. 

Mr. Conton. That is right, sir. 

Senator Revercoms. If you carry this step into transactions of 
tax on sales, tax on privilege of doing business, why should you not 
carry the same principle into effect upon the same reason of non- 
discrimination where there is ownership of land by the Federal 
Government? 

How can you say under your reasoning that the Federal Govern- 
ment lands should not be taxed while the individual owner’s land within 
the State should be taxed by the State? 

Mr. Conton. I will answer that, Senator, by referring to something 
which I said at the outset, and I think you were not here when the 
hearing began, namely, that we recognize there are very serious 
financial problems arising out of the fact that the United States owns 
a good deal of land and property in the United States which are 
immune from the imposition of local property taxes. 

This is also true with respect to the imposition of personal property 
taxes on stock and trade, inventories which are in the possession of, 
in the hands of and substantially owned by, private contractors who 
are doing some type of work for the Government. 

But I explained that as far as our particular problem here today was 
concerned and the instructions which we have from the tax adminis- 
trators, we are dealing only with the particular problem arising out 
of the Kern-Limerick case and the avoidance of these transactions 
taxes through the combination of contractor and agent. 

That is what S. 6 is concerned with and that is what we are here to 
testify about. 

Now, conceding that there is a very serious problem arising out 
of the Federal owne rship of land and the removal of those lands from 
the tax rolls, and the local problems with respect to taxes on personal 
property which have the status of stock in trade or inventory, con- 
ceding that there are these serious problems, | think that they should 
be the subject of legislation. 

As a matter of fact, with respect to federally owned real property, 
there is now pending in the Senate a bill which would provide some 
limited relief in the form of payments in lieu of taxes with respect to 
that property. 

But that is not the problem which we today have been deputed to 
discuss before the committee. 

There is a second point of distinction and it is the very important 
one which Mr. Pierce adverted to in his statement before the com- 
mittee and it is this: that where vou are dealing with real and personal 
property, ownership of which is in the U nited States, you are dealing 
with the fundamental constitutional immunity of the United States 
from the direct application of State and local taxes. 

Now the situation with which we are concerned today, I submit to 
you, is different, because we are dealing with a tax which is directly 
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imposed on some one other than the Government. We concede that 
the economic effect of the imposition of the tax on the material man 
or the contractor has the result in the long run of increasing the cost 
to the Federal Government. 

There is no disputing that point whatsoever. 

But the increase in cost is not a violation of the constitutional 
immunity of the United States, because the constitutional immunity 
of the United States depends on the incidence of the particular tax 
which is being imposed. 

Now I think that is the holding of the Dravo case, King and Boozer, 
and all the cases up until Kern-Limerick was decided and then you 
had a bypass. 

But we are dealing here with the question of where you are going to 
draw the line on all the taxes by which the various levels of govern- 
ment are indirectly affected by the simple fact that they all operate 
within the same geographical area 

And in the Dravo case and in the deliberations of Congress itself, 
it was decided that the line of distinction, the line on one side of which 
the tax is invalid as violating the Federal immunity and the line 
on the other side of which the tax is sustained, is the legal incidence 
of the tax, namely the person on whom that tax is by law laid. 

In connection with these various sales taxes of one type or another, 
some will be laid on the vendor, the person who sells to the con- 
tractor, or the contractor himself or some person other than the United 
States, and it is that line of demarcation, that line of distinction, 
which we would insist is the proper one. It enables you to know where 
you stand and it is consistent with a long line of Supreme Court 
decisions and the policy which Congress itself has followed when these 
many attempts have been made to give a special status to contractors 
who are dealing with the Federal Government. 

Senator Revercoms. Let me say to you I am fully aware of the 
limit of the discussion here on this particular kind of tax. My 
question went to a test of your reasons for trying to sustain your posi- 
tion. That is all. That is the purpose of my question. 

I was going into your reasons. Furthermore, we always get back 
to the basic thing: how far will this carry us? 

How can you reason for one as you do here and not reason for the 
other? 

You have given your position. You have stated it clearly, but that 
is what is in my mind. 

My question was not to go into a discussion of taxes on land but to 
test the reasons that you gave for your position. 

Mr. Conton. I agree there is a problem there. There are 2 quite 
different problems though, Senator, 2 quite different problems. 

For example, on this question of Federal ownership of land, you 
have a great deal of land that has been historically owned by the 
Federal Government. It has never been on the tax rolls. 

In some cases the maintenance of tax immunity with respect to 
that land does not create much of a problem. In other instances it 
does. I concede that there is relief needed but it is a type of relief 
which would differ from what is suggested here with respect to S. 6. 
I think it would be very difficult to lay down, certainly I would never 
attempt to lay down, a general rule for handling in a fair way pay- 
ments in lieu of taxes or direct taxpayments on all the land that the 
Federal Government owns. 
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There are too many variations in local conditions and type of land 
and the like. 

Senator Revercomes. It illustrates very much the realm into which 
you get when you seek to avoid the old immunity of each of the 
sovereign governments from taxation by the other. 

That is when you get into your involvement. 

Mr. Conton. I would suggest that maybe we avoid some of that 
by insisting on this test of whether or not the tax is directly imposed 
on the Federal Government, and in the case of land, of course, it is out 
because the tax is imposed directly on the Federal Government, 
whereas here we are dealing with a situation where the tax is directly 
imposed on someone other than the Federal Government, though I 
concede—— 

Senator Revercoms. But the Federal Government pays that tax. 
If we want to look at realities, the Federal Government does pay the 
tax, is that correct? 

Mr. Conon. It sustains the economic burden of the tax, that is 
true. There is no question about that. 

Senator THurMonD. Isn’t the test here whether the title is in the 
name of the Federal Government or the Federal Government is con- 
ducting the projec t or is in charge of the undertaking, rather than the 
private contractor? 

Mr. Conton. That is right, sir. 

Senator THurmonp. As I understand it, your organization is advo- 
cating that a contractor should pay this tax due under the State law 
whether he does work for a private individual or the Federal Govern- 
ment or anyone else? 

Mr. Conton. That is right, sir. 

Senator THurMoND. In other words, there should be no discrimina- 
tion so far as the State is concerned. 

Mr. Conton. That is right. 

Senator THurmonp. [f the Federal Government is conducting the 
project or doing it itself, then you are not claiming any tax? 

Mr. Conton. No, sir. 

Senator THuRMOND. So you would not be directly taxing the 
Federal Government. You would be taxing the contractor who may 
be working for the Federal Government just as you would tax him if 
he worked for a private concern? 

Mr. Conuton. Yes, sir. 

Senator THurMoNpb. There was a statement made that it was taking 
money out of the Federal Treasury. It is not taking money out of 
the Federal Treasury. It is merely putting it in the State treasury 
as provided for by the State law. 

Mr. Conton. That is correct. 

Senator THurmMonpD. It never reaches the Federal Treasury, does it? 

Mr. Conton. That money does not. Eventually the Federal 
Treasury bears some burden. I would have to concede that, Senator. 
But let me point out the same thing exists in the case of the unemploy- 
ment compensation taxes on the employees of the contractor. 

Now that is a much more substantial cost in many instances than 
the sales taxes on tangible personal property, but no one has ever sug- 
gested that these people, who are employees of contractors, be deprived 
of their coverage under the State unemployment security acts and the 
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payment of the tax under those acts simply because the contractor 
| who has engaged them is carrying on a Federal contract. 

. No one suggested that. But those costs are greater in some 
' instances than the costs we are concerned with here. 

Mr. Piercn. Might I suggest, Mr. Chairman, that when we go to 
the burden theory, it gets extremely involved. That has been pointed 
out in a number of these Supreme Court decisions that we have men- 
tioned this morning. 

But I am thinking of a situation right in my own home city of 
Sacramento, Calif., where the Federal Government has rented an 
entire building, leased it for a number of years. 

Is the Senator from West Virginia suggesting that property taxes 
should not be paid on that building, because, of course, obviously 
there is rent? 

Mr. Revercoms. I am not suggesting anything. 

Mr. Pierce. I was just wondering. 

Senator Revercoms. I am going after the reasoning that you gen- 
tlemen have used to try to present your position here. 

Mr. Pierce. Our reasoning, very succinctly stated, I think, by 
Mr. Conlon, is that if the tax is not directly imposed upon the Federal 
Government but is simply paid by somebody who performs some 
service, who does some building for the Federal Government and the 
like of that, then it is not the sort of tax that impinges upon the con- 
stitutional immunity of the Federal Government from State taxation, 
and should be paid, and it is not good law to clothe this independent 
contractor with the immunity which should be confined to the Federal 
Government itself. 

It is simply that. 

Senator THurmonp. As a matter of fact, and this is aside from the 
subject of real estate, has not the Federal Government in recent years 
realized its obligation to the States in forestry lands by giving them a 
certain percent of the timber cut from those lands as a reimbursement 
for the taxes or in lieu of taxes? 

Mr. Pierce. Yes, sir. 

Mr. Encevsert. May I suggest in a little lighter vein to the 
Senator from West Virginia, who is concerned about how far we are 
going, and well you might be, sir, but in this case we are not going, 
we have been; because the sales taxes date only from the depression 
years of the thirties, and as you well know, the Dravo case is some 
20 years old, and during all that time these transactions have been 
subject to the tax, so we are not going, we have been, we want to stay, 
that is all. 

Senator Revercoms. I am not so sure that you are not heading 
into taxing of more Federal interests than just taxing one that the 
Federal Government uses to perform its work, and you gentlemen 
have advanced reasons here for your position in support of this bill 
that might be carried much further. The same reasons might be 
used to permit State taxing of federally owned properties. 

Senator Tourmonp. No one is more interested in the rights of the 
States than I am, and under this bill, I am interested in seeing that 
the States get that to which they are entitled. 

Do you have any more questions? 

Senator YarBoroucuH. Mr. Chairman, I have a letter which I| 
should like to offer for the record, dated June 6, 1957, from the 
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comptroller of public accounts of the State of Texas, from the motor 
fuel division, in support of Senate bill 6, and I shall read part of one 


paragraph: 


Tax on motor fuel sold to contractors, engaged on Federal projects, which 
motor fuel is used to considerable extent on the Texas highways, is an important 
item to the State of Texas as it is to all other States. 


(The letter in full is as follows:) 


COMPTROLLER OF PUBLIC ACCOUNTS, 
STaTE oF TEXAS, 
Austin, June 6, 1957. 
Senator RatpH YARBOROUGH, 
United States Senate, Washington, D. C. 

Dear SENATOR: I understand a bill now pending in the Senate, styled S. 6, 
will be heard by the subcommittee of the Senate Committee on Government 
Operations, of which I believe you are a member, next Tuesday or Wednesday, 
June 11 or 12. 

We, along with tax administrators from the other States, have a decided interest 
in this bill which we understand is designed to restrain Federal agencies from 
granting immunity from State motor fuel taxation to independent contractors 
engaged in Federal projects. 

From 1941 to 1954, Texas collected motor fuel taxes from cost-plus-a-fixed-fee 
contractors and other independent contractors engaged on Federal projects under 
authority of the King & Boozer case (Alabama vy. King & Boozer, 86 L. Ed. 1, 
482; 62 8. Ct. 43) which held that materials purchased by King & Boozer, engaged 
to construct a defense project for the Government, was subject to the Alabama 
sales tax, even though such taxes must be ultimately paid by the Federal Govern- 
ment under its contract to reimburse the contractor for such purchases, the 
Supreme Court holding in effect that such contractors did not occupy a status of 
agents of the Government to enter into contracts for or to pledge the credit of 
the Federal Government, and hence they were not immune from taxation by the 
States as a Government agency. 

In January of 1952, the Supreme Court, in the Carson v. Roane-Anderson case 
held that inasmuch as Congress in enacting section 9b of the Atomic Energy 
Act had expressly exempted from taxation in any manner or form by any State, 
county, or municipality, the AEC, and the property, activities, and the income 
of the AEC, that contractors, which the AEC was authorized to use in carrying 
on its affairs, and the work they perform would be included within the meaning 
of ‘other activities’ in the exemption section. 

Then in February 1954, in the case of Kern-Limerick v. Scurlock, involving the 
liability of a contractor for Arkansas sales taxes, the Supreme Court departed 
considerably, it seems to us, from the King & Boozer opinion, holding in effect 
that the Navy had adopted a purchasing procedure in its contract with Kern- 
Limerick that would give it the status of an agent of the Government to enter 
into contracts or to pledge its credits. The opinion closed by saying that ‘‘the 
form of contracts, when governmental immunity is not waived by Congress, may 
determine the effeet of State taxation on Federal agencies * * *,” 

The Chief Justice and Justices Black and Douglas dissented, stating that no 
statutory authority, express or implied, was cited in oer of the delegation to 
private persons of the power to pledge the credit of the United States. 

The tax on motor fuel sold to contractors, engaged on Federal projects, which 
motor fuel is used to considerable extent on the Texas highways, is an important 
item to the State of Texas as it is to all other States where the Government, is 
constructing, maintaining, and improving many Government projects and it is 
hoped this bill S. 6, will be enacted by Congress. 

I have asked Charles Conlon, executive director of the Federation of Tax 
Administrators, with whom the comptroller has worked closely over the years, to 
consult with you at or before the hearing. He is thoroughly familiar with the 
cases mentioned as well as the importance of this proposed bill to the States and 
their tax administrators. 

Sincerely, 
Rorgert 8. CaLvERT, 
By Sam KIMBERLIN, 
Director, Motor Fuel Tax Division. 
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Senator Taurmonp. Mr. Conlon, I want to thank you and Mr. 
Pierce, Mr. Engelbert, and Mr. Livingston, for your appearances here 
this morning. 

Mr. Conton. Thank you for the opportunity of appearing, sir. 

Senator THurmoND. Our next witness is Mr. Robert E. Merriam, 
Assistant Director of the Bureau of the Budget. 


STATEMENT OF ROBERT E. MERRIAM, ASSISTANT DIRECTOR, 
BUREAU OF THE BUDGET, ACCOMPANIED BY THOMAS J. 
GRAVES, ASSISTANT TO THE DIVISION CHIEF, FEDERAL-STATE- 
LOCAL RELATIONS, LABOR AND WELFARE DIVISION, BUREAU 
OF THE BUDGET 


Mr. Merriam. Mr. Chairman and gentlemen of the subcommittee, 
I have with me Mr. Thomas J. Graves who is the head of our inter- 
governmental section in the Bureau of the Budget. 

I might say, gentlemen, that I have listened with considerable 
interest to the discussion of the previous speakers. 

I think that it illustrates quite clearly the complexities of the 
problems which this subcommittee is considering today. I should 
just like to emphasize initially, to put this entire ‘discussion in broad 
perspective, a matter which Mr. Conlon touched upon; it pertains to 
the suggestion which was before the full Committee on Government 
Operations last year pertaining to the question of payments in lieu 
of taxes. That is a matter on which the committee submitted a 
favorable report on the bill. Mr. Nobleman is quite familiar with it, 
and I understand it is again before the committee this year. 

I mention the subject because I want to make it quite clear from the 
outset that as far as the Administration is concerned this entire 
problem of State-Federal relationships and the entire question of 
hardships which are caused by Federal activities is one of which we 
are quite aware, and upon Which we have made some very specific 
suggestions which are now pending before this committee. 

Now specifically with reference to the bill you are considering 
today, Senate bill 6, I should like to, if I may, Mr. Chairman, just 
give you a few remarks and then answer any questions that vou may 
have. 

As has already been indicated here today, the stated necessity 
for the legislation presumably hinges upon a decision in the case of 
Kern-Limerick v. Scurlock which held that a contractor stood in the 
position of the United States Government in the making of purchases 
of goods as agent for the United States and his purchases for the 
Government were exempt from State sales taxes sought to be imposed 
by the State of Arkansas. 

The present legislation would wipe out the effect of the Kern- 
Limerick decision, and the committee amendments would go far be- 
yond this point and permit taxation, with the sole exception of ad 
valorem taxation of real property, of practically every business ac- 
tivity conducted on behalf of the Federal Government by a private 
contractor. 

The Bureau finds both the original version of S. 6 and the com- 
mittee amendments objectionable on several counts. In the first 
place, the constitutional tax immunity of the Federal Government in 
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the performance of its necessary work through contractual arrange- 
ments would be virtually eradicated or seriously weakened by either 
version of the bill. Secondly, the administration has recommended a 
policy for the making of payments in lieu of taxes which would be 
seriously affected by the passage of the legislation now before your 
committee. Third, the economic and budgetary effects of unre- 
stricted State and local taxation upon activities of the Federal Gov- 
ernment would in itself make us reluctant to approve the principles 
of S. 6 and, more particularly, the proposed amendments. Finally, 
the enactment of S. 6 would lead to a situation in which the Federal 
Government would find it easier to make direct purchases through 
regularly established channels, thus adding to the direct cost of the 
operations of the Federal Government while at the same time giving 
the States and local governments no additional tax revenues. 

The reciprocal tax immunities of the several levels of Government 
in this country are firmly based on an early decision of the United 
States Supreme Court. Over the decades this immunity of the 
Federal Government has never been seriously questioned, although in 
recent years, and especially in connection with several of the Federal 
programs which involve local government, some provision has been 
made to take into account the tax question. In the words of the 
Commission on Intergovernmental Relations, 

At present, the National Government’s payments to local governments on 
established property holdings vary widely. It pays taxes on some, like any other 
property owner; on others, it makes payments in lieu of taxes; and on still others, 
a percentage of revenues from Federal operation from the property is paid to 
State and local units. In many cases there is no payment at all. 

In the testimony which the Bureau of the Budget presented before 
the Senate Government Operations Committee last year, it was 
shown that payments to State and local governments for reasons 
associated primarily with Federal ownership of property totaled more 
than $275 million for the fiscal year ending June 30, 1955 (pp. 337- 
341, hearings on 5S. 826, S. 1566, 5. 1657, 5. 2100, S. 2390, S. 2754, 
S. 3534, April 19 and 20, 1956). At the time this testimony was 
submitted the administration urged a policy of a payment in lieu of 
taxes on commercial and industrial real property removed from the 
local tax rolls since June 30, 1950, and where the affected community 
could show that demonstrable hardship had resulted. Such pay- 
ments would be made by a Federal board which would be charged 
with the responsibility of making a 2-year survey upon the basis of 
which the Congress could determine a permanent policy as to what 
payments should be made to State and local governments as a result 
of Federal Government business activities. 

This suggestion was agreed to by the Senate Government Operations 
Committee, and a bill containing these features was favorably reported 
to the Senate at the last Congress. However, no favorable floor action 
was taken on the bill. It is not possible to equate the principles of 
S. 6 with those contained in the administration’s bill which, inei- 
dentally, is once again pending before the Senate Committee on 
Government Operations. (S. 967). 

The economic effects of the almost unrestricted right of State and 
local governments to tax Federal procurement activities not performed 
directly by employees of the Federal Government would be the addi- 
tion of many millions of dollars in added costs and the addition of 
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expenditures at a time when both the administration and the Congress 
are endeavoring to keep expenditures within the bounds of proper 
balance. The administration has an obligation to protect the Federal 
Treasury from unwarranted demands and to safeguard the financial 
interest of the Federal Government. 

In this latter connection the report of the Commission on Inter- 
governmental Relations is worthy of quotation in two particulars at 
this point. The Commission indicated that the system of Federal 
grants in aid, which will total $5.5 billion for 1958, and which are: 
now transferred by the National Government to States and localities tends to 
equalize the tax efforts of the States and localities. For the Nation as a whole, 
State and local taxes would have had to be increased more than 13 percent to 


replace the revenues derived from Federal grants. For individual States, in- 
creases ranging from 6 percent to 34 percent would have been required. 


It should be added that these latter figures are for the fiscal year 
1953 and very likely would be higher in the current fiscal year. 

The second quotation from the Commission states that— 

Some of the fiscal problems facing State and local government today stem from 
failure of the States to remove constitutional and statutory limitations that 
circumscribe their freedom of action. It is often because of these limitations that 
State and local government turn to the National Government for assistance. 
The States have restricted themselves in the use of taxing and borrowing powers, 
and they have earmarked revenues for specific purposes in ways that deprive 
legislatures and executives of budgetary control and fiscal flexibility. The adverse 
effects of these practices are not lessened by the fact that their original enactment 
was often motivated by unhappy experiences with careless management of public 
funds. 

Last year, in reporting on a Senate bill comparable to S. 6, namely, 
S. 2100, the Bureau indicated its opposition to the enactment of that 
measure because, among other reasons, it is almost always possible 
for the Government itself to buy the property required by a cost-type 
contractor. Ww e pointed out that by this one change in procedure the 
Government’s immunity would automatically apply. 

We noted further that: 


The Government cannot always follow this simple method of contracting. 
The Government frequently has need for specialized types of technical or 
scientific structures which have never been built before. It may not be possible 
to provide firm specifications or the contractor may be called upon for research, 
development, and design work which cannot be defined precisely enough to 
determine what it will cost. If the contractor cannot determine his costs with 
reasonable accuracy, usually he cannot quote firm prices. Then some form of 
cost-type contract may be necessary under which the contractor is reimbursed 
by the Government for the actual supply and other costs which he incurs. Many 
of the most urgent atomic energy and military programs present these and 
similar problems, 


May I say at this point, Mr. Chairman, that there are several 
factors which I think ought to be considered in an analysis of the 
testimony which you have just heard. 

In the first place, there was a presumption that in all instances 
these contractors to whom reference was made are performing other 
kinds of work. I am informed by the operating agencies who will 
testify in greater detail tomorrow, that in some instances a contract 
is made, particularly by the Atomic Energy Commission, with a 
contractor for the sole purpose of performing a function which the 
Atomic Energy Commission has assigned to him. 

This is his only business. He does business with nobody else, and 
therefore the argument that he should be treated in this relationship 
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with the Federal Government as though he were being governed in 
his other relationships would not necessarily hold, at least in that 
category. 

Secondly, I should like to also comment that there was a presump- 
tion that this agency arrangement is solely, or primarily, for the pur- 
pose of evading State tax payments. This I certainly could:not ac- 
cept as a statement of fact and, as I think the Atomic Energy Com- 
mission will indicate to you tomorrow, in a great many instances it 
most definitely is not the situation. 

We must also consider another aspect of this problem. 

If the Government does the buying itself, which obviously is one 
alternative, there must be a staff of Government purchasing agents 
located at or near the site of the contractor. This is a procedure that 
has proved to be costly, awkward and time-consuming. 

It creates problems of administration and control because of the 
difficulty of holding a contractor responsible for obtaining the results 
while the Government is looking over his shoulder and carrying on a 
procurement function which must be carefully scheduled and related 
to the other phases of a contractor’s responsibility for a project. In 
many instances a cost-type contractor generally can purchase the 
property he needs with less administrative cost, and with less paper- 
work and delay. 

And I might add, Mr. Chairman, in my belief it can still be done 
with the necessary controls needed to insure proper spending of moneys 
which eventually will be provided by the Federal Treasury. 

The net effect of the enactment of S. 6 would be severalfold. It 
would weaken the Federal Government’s constitutional immunity 
from taxation on the part of State and local governments; it would 
create a budgetary impact of sizable proportions; it would be incon- 
sistent with recommendations on payments-in-lieu of taxes; it would 
seriously disrupt the contracting operations of the Federal Govern- 
ment, especially those for atomic energy (now) and the military 
(potentially ) and, finally, it would not solve the basic fiscal problems 
of State and local governments. 

For all of these reasons, Mr. Chairman, we believe that S. 6 should 
not be enacted. 

Senator YArroroven. I have a question. 

Mr. Merriam, with reference to the last paragraph of page 6 of your 
statement, were the contracting operations of the Federal Government 
seriously disrupted prior to the decision in Kern-Limerick v. Scurlock? 

Mr. Merriam. Senator, I would prefer to have the operating agency 
give you a precise answer to that. 

My understanding is that the one agency which is utilizing this type 
of contract on a large scale at the present time is the Atomic Energy 
Commission and, as we all know of course, its activities have been 
growing very rapidly and very markedly in these past few years. 

This is the agency which has felt and believes in the need for this 
kind of contract at the present time. 

Now whether they were handicapped before then I can’t answer 
you and I would prefer, if I] may, to defer that question to them 
tomorrow. 

But they very strongly feel now that it would impede their opera- 
tions, and may I say, Senator, that many of these operations are 
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carried out in response to congressional directives that their work 
be performed where possible through private type contractors. 
Senator Yarsorouau. If the law was put back in the state that it 
was in, prior to the decision in the Kern-Limerick v. Scurlock in 1954, 
would that disrupt the contracting operations of the Federal Govern- 
ment? 

The memorandum says this, if this bill was passed it would seriously 
disrupt the contracting operations of the Federal Government. 

If I correctly understand the bill, its object is to put this particular 
—_ in the same status it was in prior to the decision in Kern-Limerick 

y. Scurlock in 1954. 

Were the contracting operations of the Government. seriously 
disrupted? 

Mr. Mereiam. As far as the past is concerned, I will have to defer 
to the Atomic Energy Commission. 

As far as the future is concerned, you have this situation: They 
have developed a number of contracts of the type that would be 
subject to this proposed legislation. They are fearful that if they are 
required, or if the contractors are required, to make these payments 
that they will have to reanalyze their entire contracting procedure and 
that very probably they will end up with the conclusion, reluctantly, 

that it would be better for them to perform these functions directly 
than to make these payments and, in the long run, that it might be 
cheaper for the Federal Government so to do. 

This would require a rearrangement of a great many of the con- 
tracts which they now have in effect, and to that extent my answer, as 
far as the future is concerned, would be, ‘‘yes, it would.” 

Senator YarsBorouau. [| have no further questions. 

Senator Revercoms. Do I understand you to say, Mr. Merriam, 
that except for Federal grants to States, the taxes of the State would 
rise from 6 percent to 34 percent to gain the same benefits? 

Mr. Merriam. That is correct, the average would be about 13 
percent. This was the figure which the Commission on Intergovern- 
mental Relations came up with several years ago. 

Senator Revercoms. I am interested in the extensive variation of 
that figure. 

It has nothing to do with this bill. You mean to say that some 
States would raise their taxes only 6 percent and others would have to 
raise them 34 percent? 

Does that indicate that there is a great disapportionment in the 
grants to States? 

Mr. Merriam. That is correct, Senator. May I say that my under- 
standing of the purpose of the grant program is to eliminate some 
inequities in State financial ability, and quite obviously if that purpose 
is being carried out, if you provide the same services, some States 
would have to provide more money than others. 

This of course is the nub of the argument, if I may cite a pending 
bill, with reference to the school legislation: Whether it should be on 
a per capita basis or prorated to the States according to need. 

Without, I hope, opening up the discussion of the substance of that 
legislation, I should like to just point that out as an example of where 
you would get a differential of payments by the Federal Government. 

Senator oveenttate: It is so disproportionate, 6 percent to one 


and 34 percent to another. 
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Mr. Merriam. That is right, it is a rather startling figure. 

Senator Revercoms. Who gets 6 percent? 

Mr. Merriam. I can give you a citation. 

Senator Revercoms. Can you state for the record a citation? 

Mr. Merriam. Yes, It is the Commission on Inter-Governmental 
Relations report to the President, their main report, page 114, table ITT. 

Senator Revercoms. That is all I shall ask on that subject, since 
you have given us a reference to it. 

Now do you know or do you have any figures to show how much 
the Federal Government has had to pay in addition to what at paid 
prior to the decision in James against Dravo Contracting Co.? 

Do you know just what that costs the Federal Government in addi- 
tion ef State taxes to the contracts made on Federal undertakings? 

Mr. Merriam. I do not have that figure, sir. 

T am not sure whether it would be possible to obtain that or not. 
We will take a try at it and if we can come up with any kind of reason- 
able figure we will arrange to insert it in the record. 

Senator Revercoms. Mr. Chairman, I should like that figure in 
the record and I would ask if it can be supplied that it be supplied as 
soon as possible. 

Mr. Merriam. We shall be glad to do so if we can get it. 

Senator THurmMonpb. We will include that figure in the record if 
you will supply that to the clerk of the committee. I assume that 
you will not submit a figure unless you feel you can submit one which 
is reasonably accurate. 

Mr. Merriam. Yes, I think it is quite proper, Senator. I am not 
sure we can do that, but let me look into it and see if we are able to 
comply. 

(Subsequently, the following letter was received from Mr. Merriam:) 

EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 


Washington, D. C., June 20, 1957. 
Hon. Strom THURMOND, 


United States Senate, Washington, D. C. 


DEAR SENATOR THURMOND: At the hearings before the special subcommittee 
of the Committee on Government Operations on 5S. 6, ‘‘to eliminate claims of 
immunity from State and local taxes on contracts with the United States or its 
agencies or instrumentalities,”’ the Bureau of the Budget was requested to 
furnish for the hearing record certain financial data showing taxes which the 
Federal Government had paid in these contractual situations. The Bureau 
was advised by you that the figures should be approximately accurate and not 
derived by supposition. 

After conferring with the appropriate officials of both the Defense Depart- 
ment and the Atomic Energy Commission, the two principal contracting agencies, 
I regret to advise vou that the desired information is not now available, nor is it 
likely that it could possibly be furnished without considerable expenditure of 
time and money. 

Under the circumstances, therefore, it will not be possible for the Bureau to 
comply with the request of the subcommittee. 

Sincerely yours, 
Rospert E. Merriam, Assistant Director. 


Senator THurmonp. Thank you, Mr. Merriam. 


Mr. Z. D. Atkins, commissioner, finance and taxation, State of 
Tennessee, 





, 
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STATEMENT OF Z. D. ATKINS, COMMISSIONER, FINANCE AND 
TAXATION, STATE OF TENNESSEE, NASHVILLE, TENN. 


Mr. Arxins. Mr. Chairman and gentlemen of the subcommittee, [ 
would simply like to endorse and adopt the testimony that was offered 
by Mr. Conlon and his group with respect to Senate bill 6. 

There may be some technical differences in our opinions as to that 
bill, but basically our opinions are the same. 

I do not desire to lengthen this part of the testimony nor to impose 
upon the time of this subcommittee. 

Very briefly and directly, we think the passage of this bill would 
affect our revenues in Tennessee approximately $2 million a year, and 
reduced to a common denominator that is now used in Tennessee, it 
would increase teachers’ salaries in that State by $50 a year, because 
all of the money obtained from the excesses in the sales and use tax 
beyond a budgetary point if adopted by the legislature in that State 
would go to that purpose. 

We think the statement made by the counsel for the Tax Commis- 
sion of the State of Maryland is the point directly at issue here, namely 
a matter of serving two masters. 

We do not and we cannot conceive of a contractor undertaking to 
perform a contract for profit, and we are not against profit, but under- 
taking to perform that contract for profit, whether with the United 
States Government or with the sovereign State of Tennessee, who can 
do so with the same view and with the same interest when he merely 
endorses the check and sends it to the United States Government or 
Tennessee and then picks up his profit at the end of his contract. 

We think it is basic as it pertains to this bill, and we do think that 
there should not be a direct tax on Government operations, but we 
connot conceive of any situation where some tax might not eventually 
fall upon it. 

For instance, we have some installations in Tennessee that make 
Navy uniforms. Now, then, it is conceivable that this principle of 
taxation as expressed in the Kern-Limerick case might eventually 
mean that we could not levy our excise or our franchise taxes on the 
corporation that is performing that service. 

Neither, if it is carried to that conclusion, might we conceivably 
at the local level levy any tax on the real property that is occupied 
by the manufacturing concern. 

But what we are primarily concerned about here is our sales-and- 
use tax, which is a measure of a privilege tax that is levied against 
that contractor and, if this committee pleases, our position in Ten- 
nessee is we do not seek to levy it against him doing Federal Govern- 
ment work to any greater extent than we levy it against him if he 
were performing a like service for the State of Tennessee or one of its 
municipalities. 

The measure of taxes is the same. We apply it in the same manner 
if Senate bill 6 is passed. 

That, gentlemen, with the adoption of the testimony before the 
subcommittee, is the position of the tax department in Tennessee. 

Senator THurmMonpb. Do you feel that 5. 6 is a fair and just bill 
and should be passed by the Congress? 

Mr. Arxkins. We do, Senator. 

Senator THurmMonp. Thank you very much, Mr. Atkins. 
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I want to recall Mr. Conlon for just a few questions that Senator 
Capehart was interested in. 

Mr. Conlon, there are a few questions here I want to ask you, 
especially for Senator Capehart. 

Is your organization familiar with the gross receipts tax situation of 
Indiana? 

Mr. Conon. In general; yes, sir. 

Senator TourMonp. And how would this bill affect that situation? 

Mr. Conon. In Indiana there is a tax levied on the gross income of 
a contractor from all his operations. There is a gross income tax 
levied on the income of everybody from all occupations and businesses 
in Indiana, and insofar as this bill is concerned, I think there would be 
no question but what the contractor there w ould be required to pay a 
gross income tax in the State of Indiana on the gross proceeds of his 
contract with the Federal Government. 

| think there is some controversy there now with respect to the 
exclusion of certain types of receipts, and that there is litigation in 
progress. 

Senator THurRMoND. What is your position or the position of your 
organization on the question of relief as to such tax? 

Mr. Conton. As to relief from the Indiana gross income tax? 
We have no position on it. 

Our position is that all generally applicable excises, whether they 
are measured by the gross receipts from the sales of tangible personal 
property or the gross receipts derived from government contracts 
should be subjected to the same standard uniform rule of taxation. 

Senator THuRMOND. That would be a matter for the State of Indi- 
ana, would it not? 

Mr. Conton. That is right, sir. 

Senator THurRMOND. If relief is to be granted, what kind of taxes 
must be taken into account? Would they be gross receipts, gross 
income, net receipts, net income and others? 

Mr. Conton. This bill would apply all up and down the line. So 
far as I know, there has been no serious contention yet made that the 
contractor as agent of the United States should be immune from in- 
come taxes on his profits, but I suppose that if the principle of im- 
munity is further extended, it could be extended to cover that sort of 
claim. 

However, here we are concerned with equal treatment with respect 
to any applicable State tax laid on a private person without regard 
for the fact that he may in some instances be doing work for the 
Federal Government. 

Senator THurMonD. Thank you very much. 

Senator Revercoms. When you say that this bill might affect a 
gross’income tax, do you mean to say by that that the government of 
the State of Indiana does not collect its income tax from persons or 
companies doing work for the United States? 

Mr. Conion. There is some litigation there now, sir. 

Senator THuRMOND. That is an undecided question? 

Mr. Connon. Yes, sir. 

Senator THurMoND. Of course if this bill were passed, and a con- 
tractor would be required to pay net income taxes of a State, he 
would pay less, would he not, because this would be a deductible pay- 
ment. of taxes on his income? 
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Mr. Conton. No, sir. Actually this bill would not affect the net 
income taxes. 

Senator THuRMOND. It would not affect it anyway? 

Mr. Conton. No. 

Senator THurMoND. Thank you very much. 

(Whereupon, at 1 p. m. the committee was recessed until 2:30 p. m. 
of the same day.) 

AFTERNOON SESSION 


Senator THurMoND. The subcommittee will come to order. 
Our next witness is James D. Keller, district attorney and county 
counselor, San Diego, Calif. 


STATEMENT OF JAMES D. KELLER, DISTRICT ATTORNEY AND 
COUNTY COUNSELOR, SAN DIEGO, CALIF. 


Mr. Ketter. My name is James D. Keller, district attorney and 
county counselor, San Diego, Calif. 

Senator THurmonp. If any of the witnesses have any further state- 
ments which they desire to insert in the record, I shall leave the record 
open for a reasonable time. Letters from organizations and agency 
comments will be placed in the record at the ending of the hearings. 

You may proceed. 

Mr. Ketter. I appear, Mr. Chairman, with Mr. John McQuilken, 
county assessor of San Diego County, and there have appeared here 
earlier today in the hearing room, Joining Mr. McQuilken and my- 
self as proponents for this bill, Mr. O. W. Campbell, city manager of 
the city of San Diego and Mr. Aaron Reese, assistant city attorney. 

Mr. Campbell and Mr. Reese have authorized me to put into the 
record their position favoring and urgently recommending the adop- 
tion of this legislation. I subscribe to and adopt for the purpose of 
this hearing the remarks of Mr. Conlon, the statement presented to 
your committee by Mr. Pierce, of California, and the comments of 
the tax counsel of Maryland. 

In view of the adequacy and the relevancy of the testimony of this 
delegation on the general subject to which the bill is directed, | 
intend to restrict my remarks on the provisions of S. 6, as we under- 
stand such provisions would be applicable to our local tax structure 
in the county of San Diego and to the several municipalities and 
districts within the county. 

The bill provides that except as otherwise provided by law no person 
shall be exempt from tax liability imposed by a constituted taxing 
authority on the ground that such person is a contractor performing 
work for the United States and in the performance of such work acts 
as agent of the United States in the procurement of tangible property 
for use in the performance of the contract. 

As we of San Diego view this provision and as in the past we have 
in good faith based our assessment practices, this provision or our 
assessment practices in no way deprives or purports to deprive the 
Government of the United States of any immunity from State or 
local taxes, 

There is no provision in the bill for taxation of tangible property 
nor do we intend to or attempt to tax such property when it is procured 
through an agent or directly by the United States for the United 
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States and ownership and title thereto is taken in the name of the 
United States. 

I do not in this particular portion of my statement deal in any way 
with the implications concerning the taxation or possessory interest 
in, if such arises, because I do not consider that to be the direct subject 
of this bill. 

It is our view that the object of the bill is to prevent the immunity 
of the United States to extend to private enterprise merely because 
such private contractors are engaged in Government work and in the 
course of which work the contractor acquires materials and supplies 
for the purpose of carrying out the contract. 

As clearly shown by the testimony presented this morning, this bill 
is greatly needed to clarify this troublesome question as to the tax- 
ability of personal property in the hands of private industry, which 
property may or may not ultimately be used in Government contracts. 

Litigation in the courts on these constantly recurring questions is a 
slow and for both sides an uncertain method of resolving the taxing 
problem with which S. 6 deals. 

We of San Diego are well aware of the burden and the hardship 
which accrue to the small districts such as school districts and the 
smaller municipalities of our country when in each instance in attempt- 
ing to be sure that he is carrying out the duties imposed upon him by 
law, the county assessor makes assessment of personal property in the 
hands of private enterprise on the assessment date, the actual owner- 
ship of which being in private hands and not in the Government or 
any agency ther eof. 

It is necessary in each instance that a substantial portion of the tax 
receipts delivered to these local districts be impounded against the 
possibility that a court may decide that the tax should not have been 
assessed or collected in the first place. 

As applied to personal property as distinguished from real prop- 
erty, which is not a subject of this hearing, we do not believe that any 
proposal for an in-lieu tax is a satisfactory solution, because such 
method of assessing tax liability, in effect, requires that a third person 
decide what taxes should be paid and collected. 

As indicated by the minority opinion in the decision of the Kern- 
Limerick, Inc., case cited by Senator Yarborough, the best solution, 
in our opinion, of the many problems faced by the taxing authorities 
is direct taxation under congressional consent, as w ould be accom- 
plished by S. 6. 

That is the conclusion of my statement, sir. 

Senator THurRMOND. Thank you very much. 

Our next witness is Mr. John McQuilken, assessor, San Diego 
County, Calif. 


STATEMENT OF JOHN McQUILKEN, ASSESSOR, SAN DIEGO COUNTY, 
SAN DIEGO, CALIF. 


Mr. McQuiuken. Mr. Chairman and members of the subcommittee, 
I should like to express my appreciation for the opportunity to appear 
before this subcommittee to represent my county and its local govern- 
mental units in this complex problem of tax-assessment practices. 

I want to assure you, siedlieaaee that the county of San Diego i is 


often referred to as heaven on earth, due to its ideal climatic condi- 
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tions, but I should also like to make the remark that, due to the many 
problems of growth and its attendant problems at ‘the local-govern- 
ment level, we are getting more and more concerned, that is, the local 
officials and the citizens of our county, about the tax climate, which 
is occasioned by the large portion of Federal nontaxable properties, 
and now the attempt at immunity from application of taxation on 
inventories, which I would like to discuss with you today. 

For the record, I should like it to show, Mr. Chairman, that T 
assumed the position of San Diego County assessor just as of last 
August 1. 

Prior to that time, I was auditor and comptroller for the city of 
San Diego for approximately 12 years. 

The reason I bring that to your attention is for the simple reason 
that, in this assessment problem with which we are confronted, not 
only myself but my fellow assessors in the State of California, we 
have found no problem which has been more vexatious, perplexing, 
and full of frustration than this particular one of assessing of inven- 
tories on Government contract work. 

In order that you may understand the impact that the elimination 
of this form of taxation would have on the county of San Diego 
and its local political subdivisions, I should like to give you some 
of the problems with which our county and its subdivisions have 
been confronted in the past decade and a half. 

Between 1940 and 1956, our national population increased from 
approximately 132 million to 170 million people, or an increase of 
29 percent. 

During the same period, in the county of San Diego the population 
increased from 289,000 to an estimate of 857,000 at December 31, 
1956, or a 200- -percent increase at the local level compared with a 
29-percent increase in the national level. 

As you know, such growth brings with it its many problems to 
local government, among which I might quote to you the problem 
of our public schools. 

This year we had registered in San Diego public schools approxi- 
mately 8,000 pupils in the 12th grade. 

In the first grade the registration of youngsters was 21,000, 
approximately 2% times the number of students that we had in our 
12th grade, and you can readily see, with very little vision, the 
problems which we are going to be confronted with in providing 
adequate education and the proper facilities for these children as they 
advance through high school and our colleges and universities. 

Another problem which complicates our local tax assessment and 
collection program is the large percentage of Federal nontaxable 
property within our county. 

Senator Kuchel this morning advised you that, in the State of Cali- 
fornia, the Federal Government owned 47 percent of all of the land in 
our State. 

I should like to advise you that, in the county of San Diego alone, 
which we compare in size almost with the State of Connectic ut—and, 
for your edification, if I might state that—the county of San Diego 
comprises approximately 4,260 square miles, the State of Connecticut 
about 5,000 square miles. 

Of this 4,260 square miles the Federal Government owns almost 
one-third, or exactly 32% percent of all of the physical area of our 
county. 
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The preliminary estimates that we have made of the taxes involved 
for this coming fiscal year starting July 1 indicate that the contested 
property taxes will aggregate about 2 percent of all taxes levied; that 
is, the property taxes event within our county. 

You can see it is a very significant item. 

We estimate that the total taxes in question, for the coming fiscal 
year alone, will be about $1,600,000. There has accumulated over the 
years, which is now in litigation, another $1.4 million in property 
taxes on Government contracts. 

Although the impact on the local, county level is significant in itself, 
I should like to further advise the committee that it is even more 
significant in some of our smaller taxing jurisdictions. 

Incidentally, as county assessor I also serve in that capacity for 160 
primary taxing districts within our county. 

But the effect on some of these smaller school districts and munici- 
palities is even greater, because some of these defense industries, or 
industries which are doing work for the United States Government, 
the taxes that they pay in proportion to the entire overall levy are 
indeed quite significant. 

The impounding of this money over the years and in this current 
year, in the event that the courts do not sustain our position, will result 
not only in a return of all of this $3 million which has accumulated to 
date or will accumulate during this fiscal year, under our best esti- 
mates, but will have to be repaid with interest. 

Our present assessment is based—and I would request permission 
of the chairman to include the citation in the record—on the case of 
American Motors Corp. v. City of Kenosha. 

It was just a few months ago, I believe in the month of January, 
that the Wisconsin Supreme Court by a 6-to-1 vote upheld the city of 
Kenosha in its assessment practice against the American Motors Corp., 
who were performing work for an agency of the United States Govern- 
ment. 

We are assessing inventories under the constitution of our State. 
The assessors are required to assess real and personal property as 
found on the lien date within our State. 

We are assessing at the present time all of the inventories, which 
include raw materials and work in process in these defense plants. 

Our legal position, which is supported by our county counsel, is 
based on four basic premises: First, the possession of the materials 
or the commodities; two, risk of loss; three, right of purchase or dis- 
posal; four, reversion to the contractor on completion or termination 
of the contract. 

In the Wisconsin Supreme Court case, if I may call it to your 
attention—your legal counsel undoubtedly is aware of the case—there 
is also a provision, and it is a fixed-price contract, which requires that 
title passes to the United States Government upon payment of progress 
payments 

In this particular case the Wisconsin Supreme Court held that this 
was, in effect, only a naked title and that ownership still rested with 
the company involved. 

Mr. NospiemMan. Do you have the citation of that case? 

Mr. McQuiiken. I have the citation, which I shall be glad to give 
you or put in the record. 

(The citation is as follows: American Motors Corp. v. City of 
Kenosha, 80 NW 2d 363 (1957).) 
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Senator Revercoms. May I ask you, did it hold that the real title 
stayed in the company? 

Mr. McQuitken. That is correct; the whole premise of the case 
was based on acceptance by the United States Government. 

Senator Revercoms. After acceptance it vested in the United 
States; is that right? 

Mr. McQuiiken. Acceptance after the completion of the units. 

Senator Revercoms. But during the time of construction and prior 





to 

Mr. McQuitken. Prior to acceptance the city assessor of Kenosha 
assessed all of the materials and work in process that was not finally 
accepted by the United States Government. 

Senator Revercoms. Assessed that against the contractor? 

Mr. McQurxen. He assessed it against the contractor. This is 
all personal property tax that we are speaking about, sir. 

I think I should also like to advise this committee that the thoughts 
that I am expressing here today agree in principle with those enun- 
ciated by the California State Assessor’s Officers Association which 
comprises 58 counties within our State. 

In view of all of the conflicting court opinions dealing with this 
entire problem of assessment, both in the State courts and in the 
Federal courts, it is our strong conviction that the only ultimate log- 
ical and reasonable solution to this entire problem is the adoption of 
legislation as indicated by Senate bill No. 6. 

Senator Tuurmonp. The Senator from West Virginia has some 
questions. 

Senator Revercoms. I am very much interested in the figures 
that you gave on your county of San Diego. I think they are exceed- 
ingly interesting, particularly the growth that you have had. 

Now, between what years was that 200 percent increase in 
population? 

Mr. McQuILken. Between 1940 and 1956. 

I might also make this observation if 1 may, Senator: that in the 
1930’s we were estimating a population increase of 725,000 by 1975. 

We reached that 2 years ago. We are presently growing at the 
rate of 45,000 per year. 

Senator Revercoms. You have given us these figures, using your 
county as an example, to show the need in your county of additional 
source of taxes, is that right? 

Mr. McQuiken. Yes, sir. 

Senator Revercoms. And you have localized it to your county 
with which you are most familiar? 

Mr. McQurxken. Yes, sir. If I may say so, the situation is true of 
other counties in our State. 

Senator Revercoms. How much have your income tax revenues 
increased when your population increased 200 percent? 

Mr. McQurken. It is very difficult for me to quote you figures 
such as that, Senator, for this reason, and I should like also to make 
this observation. This is my 2lst year in local government. Al- 
though I served 12 years as city auditor and comptroller, I was em- 
ployed in that office as assistant auditor and comptroller and before 
that as an accountant. 

During the time which I served in that office, I have seen the 
collection of ad valorem taxes decrease in ratio of our overall needs 
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from approximately 75 percent of our necessary revenues to about 
one-third today, and the reason for that is because we have been 
compelled due to our growth, our needs for money, to diversify our 
revenue picture, which we have done to a great extent, as indicated 
by those figures. 

Senator Revercoms. Having based your observations upon your 
local situation in San Diego County, have you tapped all sources of 
taxes that you think can be reasonably tapped? 

Mr. McQuiLkeEn. Our people think we have tapped more than we 
absolutely should. 

I might make this observation, Senator: Just this year, our county 
of San Diego, for example, adopted a 1-percent sales tax measure. 
About one of the last projects I worked on prior to assuming my 
present position with the city of San Diego was the imposition of a 
sewer service fee to finance a 26- or 27-million-dollar sewer service 
facility for the people of the metropolitan area. 

Senator Revercoms. What about your valuation of real estate for 
tax purposes? 

What percent would you say of actual value is the property 
appraised at for taxes? 

That is within your office, I believe. 

Mr. McQuiLxen. Under the law, Senator, we are required to 
assess all property on a uniform basis. We say that we are assessing 
property at 40 percent of our appraised values. 

Senator Revercoms. Forty percent? 

Mr. McQui1LkEeNn. However, in a Supreme Court case they ruled 
that the assessor may use a different safety factor between different 
classes of property. 

As far as real property is concerned, we use a safety factor of 37 
percent, which results probably in about 25 percent of market value 
for assessment purposes of real property. 

Senator Revercoms. Twenty-five percent of market value? 

Mr. McQuILKkEn. Yes. 

Senator Revercoms. That is about the usual value for assessment 
in your county? 

Mr. McQuiLken. We say it is 40 percent of our appraised value. 

Market value may work out about 25. 

Senator Revercoms. Is that right? 

Twenty five percent? 

Mr. McQuiLKen. Yes, sir. 

Senator Revercoms. What is your rate of taxes on real estate, and 
do you have classifications of property for taxation? 

Mr. McQuiiKen. We have various tax code areas. It may range— 
in the city of San Diego this present year it is $6.26 a hundred. We 
have some taxing jurisdictions where the tax rate is as high as about 
$12. 

Senator Revercoms. Is that $12 per hundred? 

Mr. McQuiLkeNn. $12 per hundred. Yes, sir. Now there are 
indications this year, Senator, not merely indications, but undoubtedly 
there will be an increase in the city of San Diego tax rate. 

For example, our city schools alone, just last year the electors of 
our city had to approve a measure increasing the basic tax rate from 
$2 a hundred to $2.80 a hundred to meet the problems of the growth 
and its operating cost. 
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The schools have indicated in their preliminary budget that the 
tax rate alone for school purposes might increase from 45 to 50 cents 
per hundred. 

Senator Revercoms. Do you have a classification in rate of taxes 
as between homes occupied by the owner, and rented properties and 
store properties? 

Mr. McQuitxen. No, sir, we do not. We are required under the 
law, Senator, to equalize all properties. 

Senator Revercoms. All properties regardless of the use? 

Mr. ae em Regardless of the use; yes, sir. Of course the, 
assessed valuation would differ, you understand, because it is based 
on value. 

Senator Revercoms. You know I thought you were appraising 
your properties pretty low until I heard your rate of taxes. 

Mr. McQuirken. Yes, sir. It is always a question of whether or 
not, Senator, we should have a high assessed valuation and a low tax 
rate or a high tax rate and a low assessed valuation. 

But believe me, our citizens are paying their full share of property 
taxes. 

Senator Revercoms. It is a splendid thing to hear an assessor speak 
out for the citizens in that fashion. 

I want to ask a question or two on your statement of 32% percent of 
the land of your county being owned by the United States. Is that 
the correct percentage? 

Mr. McQuirken. That is right, sir. 

Senator Revercoms. What use is made of that Government-owned 
land? I mean just generally speaking. 

Mr. McQuitken. Military reservations, public domain, Cleveland 
National Forest, Indian reservations and post office lands. 

Senator Revercoms. On that land the Government spends its 
money for such structures as may be placed there, roads, parks. That 
is entirely paid for by the United States Government? 

Mr. McQuiLken. Yes, sir. 

Senator Revercoms. And that is open to the use of the people of 
San Diego County, isn’t it? 

Mr. McQuirxken. And other citizens of the country at large. 

Senator Revercoms. Yes, but close and convenient for you. 

Do you think the people of San Diego County would like to have 
the Government cede that property to the county and the State? 

Mr. McQuiiken. Sir, may I make this observation? 

As I indicated, I am a neophyte, as | may say, in the assessment 
field, but I had some strong convictions about the duties and responsi- 
bilities of an assessor. 

I believe basically [ am an administrator, and [ administer the laws 
as I find them 

I am not a policymaking officer. 

Senator Revercoms. | believe that is all I shall ask this witness, 
but I am very interested in the information you have given here. 
Of course, I know that in many parts of the country there is a great 
drive locally for more taxes. That is usual, but I have seen it in the 
last few years more than I have ever perc eived it before. 

Complaints are made, the same charges are being made against the 
Federal Government today on spending and consequent taxes. | 
speak of complaints on the Federal budget. I just wonder where all 
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of this will land us, whether we take it out of the Federal Treasury 
and give it to you, or require that you raise your taxes locally with 
what you have to raise taxes on locally. That is something that 
confronts us very much. 

Senator THurMonD. As I understand it, what you are trying to do 
‘is to keep the Federal Government from getting that which belongs 
to you; is that right? 

Mr. McQuirxeNn. That is our position, sir; very well said. 

Senator THurMoND. That is all. Our counsel has a few questions. 

Mr. NosieMAN. As you read 5S. 6, is it your sadness that the bill 
will affect the claim of immunity with respect to personal property 
tax levied by a State or by a local government? 

Mr. McQuitken. It seems to me it covers the particular problem 
that I was discussing with the subcommittee today, because it re- 
fers to fabrication, and that is basically the taxation or assessment 
that is in issue with our local people. 

Senator Revercoms. It says, ‘‘to impose such a tax with respect 
to any business activity on any person conducting any business 
activity.” I merely raise the question because there has ‘been some 
difference of opinion as to whether or not this would affect only a sales 
tax or a use tax, or would it affect a personal property tax and so on? 

If you test it against Kern-Limerick, you get one result, but in the 
Alabama case you get another result. 

Mr. McQuiLkKEN. I am not an attorney. If there is any question 
at all as to our right to assess inventories, work in process for industry 
and under Government contracts, I cer tainly think that the bill should 
be amended to make it unmistakably clear that we do have that right. 

Senator Revercoms. [| want to ask this question. Do you think 
that there should be the right to tax contractors dealing with the 
Government on constructions on Government-owned lands? You say 
that you have a third of your county owned by the Government today. 
Are you in favor of a loc al government tax on contractors buying mate- 
rials for Government constructions of edifices on Government-owned 
land? 

Mr. McQuitken. In 1955, Senator—I don’t know that this will 
answer your question, I hope it will, and I think it will—— 

Senater Revercoms. | am trying to get your view on that. 

Mr. McQuitken. [ want to go back to 1955. The California 
Supreme Court handed down a decision which was the DeLuz case 
versus the county of San Diego, involving Wherry housing projects. 

In that case, the Supreme Court held that the assessors of course had 
the right to assess a possessory interest in buildings which are con- 
structed on Government-owned lands. 

Senator Revercoms. What did the Court mean by “possessory 
interests’’? 

Mr. McQviKen. These homes, of course, are constructed by 
private capita!, and although they are constructed on Government- 
owned property, they do not enjoy immunization from local taxes, 
so by the mere right of possession of the land on which the facility is 
constructed, we have a right to assess that possessory interest. 

Senator Revercoms. What use would be made of such a building 
constructed on Government lands that would have a possessory 
interest? 
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Mr. McQuiLtkENn. We can cite you some other case where we apply 
a possessory interest tax. Take, for instance, in our Cleveland Na- 
tional Forest. The forestry division leases land for a number of years 
on which people construct a cabin. 

Senator Revercoms. Or a hotel? 

Mr. McQuiLkeEn. It could be a hotel, yes. Under the interpreta- 
tion of our laws, the Supreme Court has upheld an assessment of a 
possessory interes: in those structures. 

It is not only true, Senator, of federally owned lands, but this is also 
applicable to county- and city-held lands. 

Senator Revercoms. | understand that, but I gather from what you 
are saying that the Federal Government grants a right of some nature 
to individuals to erect structures. 

Mr. McQuILkeEn. Yes, sir. 

Senator Revercoms. Who owns those structures under such cir- 
cumstances, or is it a matter of contract between the person and the 
Government? 

Mr. ae ea It is a matter of contract between the person 
and the individual governmental agency. Of course, in some cases, 
I can recall of some leases in our tidelands in the city of San Diego, 
where we have a reversionary clause, where at the end of a specified 
period the building itself will revert to the political unit. 

In other cases, there is provision for removal of the structure. 

Senator THurMoNpb. Thank you very much. 

Mr. McQuiLxen. If I could make this last observation, Mr, Chair- 
man. This is the first time that I have ever appeared before a com- 
mittee of this magnitude, and I want to say that I want to commend 
the members of the subcommittee for their grasp of the entire pic- 
ture. It has certainly been a real pleasure and experience for me to 
appear before you. 

Senator Revercoms. Mr. Chairman, may I say that he has testified 
like a veteran. 

Senator THurmMonb. We are glad to have you with us. We 
appreciate your testimony. 

The subcommittee will adjourn now until 10 o’clock tomorrow 
morning, at which time we Lge resume, 

(Whereupon, at 4:25 p. the subcommittee was adjourned, 
reconvene at 10 a, m., W sieieniiey, June 12, 1957. 
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Unirep Sratres SENATE, 
SUBCOMMITTEE OF THE 
COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee (composed of Senators Thurmond, Yarborough, 
and Revercomb) met, pursuant to call, at 10 a. m., in room 357, 
Senate Office Building, Senator Strom Thurmond (chairman of the 
subcommittee) presiding. 

Present: Senator Strom Thurmond (Democrat, South Carolina). 

Also present: Walter L. Reynolds, chief clerk; Ann M. Grickis, 
assistant chief clerk; Eli E. Nobelman, professional staff member. 

Senator THurmonp. The subcommittee will come to order. I 
understand the first witness this morning is Homer R. Marson, vice 
president, Board of Assessors of the City of Detroit, and that he will 
speak on behalf of the American Municipal Association before this 
subcommittee. 


STATEMENT OF HOMER R. MARSON, VICE PRESIDENT, BOARD 
OF ASSESSORS OF THE CITY OF DETROIT, DETROIT, MICH. 


Mr. Marson. Good morning, sir. 

Senator THuRMOND. We are glad to have you with us, Just have a 
seat and you may proceed with your testimony. 

Mr. Marson. I have prepared a very short statement. I believe 
I should like to read that statement for your benefit. 

1 am Homer R. Marson, vice president of the Board of Assessors of 
the City of Detroit, appearing in behalf of the American Municipal 
Association. 

Mr. Chairman and members of the subcommittee, the American 
Municipal Association represents nearly 13,000 of the Nation’s munic- 
ipalities. Our testimony today represents the views of these cities 
and towns on the subject under discussion as expressed in the national 
municipal policy of the association. 

You have already heard considerable testimony from representatives 
of other local governments as to the need for legislation which will 
remedy the effects of Federal contracts which extend Federal tax 
immunity to private contractors performing Government work. We 
do not feel it necessary to enlarge on or repeat meritorious arguments 
already advanced by previous witnesses who have so ably advocated 
your approval of S. 6. 

We should, however, like to address our specific remarks to the 
proposed amendment to S. 6 to the extent that the amendment makes 
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it possible for local governments to levy ad valorem taxes on per- 
sonal property held by private contractors, regardless of the fact 
that the Federal Government may hold a paper title to such property 
as the result of a Federal Government contract clause. 

Before discussing the situation as it relates to Detroit, we should 
like to address ourselves to some of the arguments advanced against 
this proposed legislation by the Bureau of the Budget before this 
subcommittee y esterday. 

We are not advocating here removal of the fundamental tax immu- 
nity of the Federal Government. In considering this legislation, the 
distinction must be made between the traditional tax immunity of, 
say a Federal post office and the attempts of Government contracting 
officers to create alleged tax immunity for contractors employed by 
the Government. This immunity did not and does not exist inde- 
pendent of such contractual language. By these contract provisions, 
the Federal Government is making an attempt to avoid the imposi- 
tion by local governments of legitimate, nondiscriminatory ad valorem 
taxes imposed upon and normally collected from contractors. 

We fail to see how S. 6 could have any adverse effect on the admin- 
istration’s proposed policy for the making of payments in lieu of 
taxes to local governments. The proposed payment-in-lieu-of-taxes 
program makes no provision for revenue losses incurred by the non- 
payment of personal property taxes. So-called hardship is not in- 
volved in the case at issue. We take the position that the taxes 
S. 6 as amended would permit us to impose on private contractors 
are just, equitable, and are uniformly levied on all private taxpayers. 
We would argue the merit of this bill even though a Federal payment- 
in-lieu-of-taxes program along the lines approved by the admuinistra- 
tion was operative in cases of local hardship as applied to real property. 

You have been told that S. 6 and its amendments would involve 
“unrestricted State and ae taxation upon the activities of the Fed- 
eral Government.”’ It is our contention that the effect of S. 6 as 
amended does not in any sense provide for the taxation of the Federal 
Government nor the unrestricted or capricious taxation of private 
contractors, even though they are doimg work for the Federal 
Government. 

As to the economic and budgetary effects on the Federal Govern- 
ment of S. 6 if enacted, we are of the opinion that the latter is in a 
much better position to absorb these effects than are the local govern- 
ments, which are now absorbing them, and whose sources of income 
are largely confined to ad valorem property taxes. 

Further, it should be noted that those States which levy an income 
tax in lieu of an ad valorem tax presently realize revenue from Gov- 
ernment activities which is in effect paid by the Government. 

Finally, we were somewhat surprised to note the statement on the 
part of the Budget Bureau filed before this subcommittee yesterday 
that, in the event S. 6 was enacted, the executive branch would prob- 
ably feel compelled to devise means of circumventing the intent of 
the legislation “by making direct purchases through regularly estab- 
lished channels,”’ on behalf of Government contractors. 

In Detroit, the impact on the tax rolls of the so-called partial- 
payment clause can be measured by the following tabulation of the 
assessed value of property involved during the last 5 years. 
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Year: Assessed value 
OS. eA es i lee ial alee eon $6, 774, 560 
NOOO.) bia « bi Led -suet well. ascites) owe cats 35, 795, 740 
NG 0 5 tein intitle a anak dad UAE ie de eR ee 30, 587, 050 
Re SE a te ee ee oe ere a ee oe 15, 499, 570 
Witbier ee ee en ee ee 2 bee 6, 598, 880 


This amounts to a total of $3, 834,542.06 in city, school and county 
tax revenues which may be lost to these local governments because of 
Federal partial payment-title transfer contract provisions. 

We are most indebted to the subcommittee for providing us with 
an opportunity to be heard. 

Senator THurmonp. I want to thank, you very much. We are 
glad to have you with us, Mr. Marson. We appreciate your testi- 
mony. 

Mr. Marson. Thank you, sir. 

Senator THurMoNp. Our next witness is Bernard F. Hillenbrand, 
executive director, National Association of County Officials. 

Come forward, Mr. Hillenbrand. 


STATEMENT OF BERNARD, F. HILLENBRAND EXECUTIVE DI- 
RECTOR, NATIONAL ASSOCIATION OF COUNTY OFFICIALS, 
1721 DESALLE ST,, WASHINGTON, D. C. 


Mr. HrtuenBranpb. Mr. Chairman, my name is Bernard F. Hillen- 
brand and I am the executive director of the National Association of 
County Officials. I appear here in the name of that organization in 
support of S. 6, a bill to eliminate claims of immunity from State and 
local taxes based on contracts with the United States or its agencies. 

Senator THuRMOND. Where are you from? 

Mr. HrLenBranpb. From Washington. We have our headquarters 
here in Washington, Mr. Chairman. 

In addition to testifying on behalf of the nearly 6,000 members of 
the National Association of County Officials, I have been specifically 
authorized to speak on behalf of this legislation for the Tennessee 
County Services Association, headed by Robert A. Everett, who is 
present in thisroom. I have also been specifically authorized to speak 
for the County Supervisors Association of California, an organization 
which as Senator Kuchel indicated yesterday, is strongly in favor of 
this bill. I should like to make it clear to this subcommittee that I 
do not appear here today as an expert witness in the area of taxation. 
The subcommittee has heard, and will hear, many expert witnesses 
who are far more qualified than I to testify on points of constitutional 
law and the details of tax administration. 

The National Association of County Officials favors S. 6 because 
we believe it will correct the inequity of allowing private contractors 
to avoid State and local taxes while serving as purchasing agent for 
the Federal Government. It is our understanding that the main 
purpose of this bill is to restore the status quo prior to the 1954 Kera- 
Limerick decision when private contractors dealing with the Federal 
Government were subject to State and local taxes on the same basis 
as private contractors dealing with private individuals. 

S. 6 as it is now written will affect county governments in the great 
majority of States. We made an inquiry at the United States 
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Bureau of the Census and find that four States presently authorize 
some counties within the State to levy county sales taxes. 

These States are California, New York, Alabama, and Louisiana. 
The Bureau also advises that some 33 States have general sales or 

oss-receipts taxes. It should be noted that while these taxes are 
evied by the State, in nearly all cases a’portion, at least, of this revenue 
is returned to counties and municipalities in the form of shared rev- 
enues, or grants-in-aid for local government operations. In most 
cases, general sales tax revenues are deposited in the State’s general 
funds from which the State appropriates money for school aid, welfare 
administration, and other local government purposes. 

As we understand it, S. 6 as drafted applies in general to business 
activity taxes. A proposed amendment to S. 6 would also extend 
the bill to cover taxes as on tangible personal property purchased by 
a contractor in the construction of a project for the United States, 
except if title to said personal property is in the United States at the 
time it is supplied to the contractor. The National Association of 
County Officials supports this amendment. Again citing information 
which we received by telephone from the Bureau of the Census, all 
but three States do have personal property taxes levied by local 
governments. Therefore, it is quite apparent that from the point 
of view of counties, the proposed amendment to 5S. 6 is as important 
as the original bill. 

In previous testimony before this subcommittee, reference has been 
made to the general problem of Federal payments in lieu of taxes to 
local governments. While we fully understood that this general 
See is outside the scope of these hearings we would nevertheless, 
ike to go on record again as reaffirming the position of the National 
Association of County Officials that Congress should consent to a 
broad general program of payments in lieu of taxes to localities. 

This was, of course, recommended by the President’s Commission 
on Intergovernmental Relations. 

Yesterday the spokesman for the Bureau of the Budget reaffirmed 
the support of the administration for legislation in this area. We 
mention this today because a bill which would begin a very limited 
program of payments in lieu of taxes is currently before this com- 
mittee. 

In conclusion, I wish to thank the chairman and members of the 
subcommittee for an opportunity to be heard on this legislation. We 
shall be very happy to assist the subcommittee in any way possible 
in support of S. 6 or the amended version of S. 6 previously referred 
to 


Senator THurMOND. Thank you very much. We are glad to have 
you with us. 

I do not know just what consideration is going to be given by the 
subcommittee to the amendment which you would favor to S. 6. 
You would favor S. 6 in the first place, and you would prefer the 
amendment. 

Mr. HiLLenpranp. That is right. We are for S. 6, but we would 
prefer, if it meets the approval of the subcommittee, the amended 
version to include tangible personal property. 

Senator Tuaurmonp. Thank you very much, Mr. Hillenbrand. 

Mr. Herzel Plaine, Assistant General Counsel, Atomic Energy 
Commission. 
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Mr. Puaine. That will be Mr. Shaw. 

Senator THuRMoND. I believe you are accompanied by Mr. David 
Shaw. 

Mr. Puarine. Mr. Shaw will give our testimony and I am accom- 
panying him. 

Senator THurMoND. Mr. Shaw, you are Assistant General Manager 
for Manufacturing in the Atomic Energy Commission? 

Mr. SHaw. Yes, sir, 1 am. Before I proceed I should like to say, 
sir, we do have with us from our Oak Ridge office, two gentlemen, 
Mr. C. Vanden Bulek and Mr. Hiestand, and from our Savannah 
River office, Mr. Coker, who in the event there are specific questions 
with reference to those operations can assist me, 


STATEMENT OF DAVID SHAW, ASSISTANT GENERAL MANAGER 
FOR MANUFACTURING, ATOMIC ENERGY COMMISSION, AC- 
COMPANIED BY HERZEL PLAINE, ASSISTANT GENERAL COUN- 
SEL, 0. S. HIESTAND, JR., C. VANDEN BULCK, AND A. M. COKER 


Senator TuurmMonpD. The Savannah plant is a very important plant, 

Mr. Suaw. It is, both to the Atomic Energy Commission and to the 
State of South Carolina. 

Senator, I have a draft of a statement which is not too short, I am 
sorry to say. 

Senator Tuurmonp. You prepared a statement, and you may ° 
desire to read pertinent portions and put the entire statement in the 
record. You may also desire to call on these other gentlemen with 
you if you deem it appropriate. 

Mr. Suaw. Suppose I run through it. 

Our comments on S. 6 (85th Cong., 1st sess.), introduced by Senator 
Thurmond, January 7, 1957, are addressed to the text as proposed to 
be amended by Senator Thurmond on June 1, 1957, representing in 
effect the latest draft of the bill. In any event, the significant 
elements of our testimony are equally applicable to the original S. 6. 

Senator THurMonpD. I have not offered those amendments. They 
were merely printed as a committee print for the use of the committee. 

The assistant solicitor general of Tennessee, I believe, and some 
other people were especially interested in those amendments. We 
had them prepared for consideration by the subcommittee and the 
committee but they have not been formally offered. I should like 
that to be clear. 

Mr. Suaw. I see, sir. These comments really go to the amend- 
ment, but, as you will see, also apply to S. 6, as not amended. 

As amended, the bill provides that, except as otherwise provided by 
law, no person shal) be relieved from liability for payment or collection 
of any nondiscriminatory State or local tax (including tax on personal 
property) with respect to any business activity or any person conduct- 
ing any business activity on the ground that such person is: (1) A con- 
tractor performing work for the United States or an agency thereof; 
or (2) acting as the agent of the United States or an agency thereof in 
the procurement of tangible property, unless the person is a bona 
fide officer or employee of the United States; or (3) selling tangible 
personal property or furnishing services to a contractor described in 
paragraph 1 or to a procurement agent described in paragraph 2. 
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The term “‘business activity” is defined to include the selling, fur- 
nishing, fabricating, installing, repairing, leasing, renting, storage, 
distribution, use, or consumption of tangible personal property of any 
kind for a consideration, except that it does not include the installa- 
tion, use, or consumption of tangible personal property by a con- 
: tractor in’ the construction of a project for the United States or an 
| agency thereof if title to said property is in the United States or an 
} agency thereof at the time it was pavihied to the contractor, provided, 
however, that the foregoing exception shall not be applicable if said 

property was purchased on the requisition or order of such contractor 
and for his account. 

Under section 2 of the bill, if enacted the act would apply only with 
respect to tax liabilities accruing after the date of enactment. 
n our view, the proposed bill attempts to effect a partial, but an 
unfortunate form of, solution of the broader Federal-State-local 
fiscal problem by what is in substance (though not necessarily in form) 
a waiver of the Federal constitutional immunity from State and local 
taxation for Federal property and activities whenever the property is 
procured and used, or the activities are conducted, for the Federal 
Government by persons other than officers or direct employees of the 
United States. The effect of such a waiver could be seriously damag- 
ing to the present conduct of certain important Government opera- 
tions, as well as very costly to the Federal Treasury. 
In the case of the Atomic Energy Commission, for example, in 1946 
after discussion and debate as to whether the Atomic Energy Com- 
mission should be empowered to employ private contractors in the 
Peer of its functions or whether the Commission should itself 

e the entrepreneur, the Congress adopted as national policy the 
use of — 
management contracts for the operation of Government-owned plants so as to 
gain the full advantage of the skill and experience of American industry (S. Rept. 
1211, 79th Cong. 2d sess., p. 15). 
Accordingly, section 4 (c) (2) of the 1946 Atomic Energy Act au- 
thorized the Commission— 
to make, or to continue in effect, contracts with persons, obligating them to 
produce fissionable material in facilities owned by the Commission. 

And, this provision was reenacted in section 41b of the 1954 Atomic 
Energy Act. 

The United States Supreme Court reviewed this legislative history 
in Carson v. Roane-Anderson (342 U.S. 232 (1952)),! and summarized 
its effect as follows: 

The use of private contractors is therefore one of the ways in which the Com- 
mission is authorized to manage its affairs. Its activities may, in other words, be 
performed by it directly or through the agencies of private enterprise (342 U. 8. 
232, 235). 

As u matter of fact, when enacting the 1946 act, in its concern for 
protecting the performance of functions by and for the Atomic Energy 
Commission, the Congress granted a special statutory immunity from 
State and local taxes for “the Commission, and the property, activi- 
ties, and income of the Commission” (sec. 9 (b), 1946 Atomic Energy 
Act). As a result it was held in Carson v. Roane-Anderson, supra, 





1 This case involved, and the Supreme Court rejected, a claim by Tennessee for sales and use taxes on 
procurement and use of personal property by the AEC contractor (Carbide) operating the principal AEC 
facility at Oak Ridge, and the contractor (Roane-Anderson) operating the AEC municipal facilities, 





ELIMINATION OF CLAIMS OF IMMUNITY FROM TAXES 65 


that the statutory exemption from State and local taxes extended 
to the performance of functions under contracts with the Atomic 
Energy Commission by independent contractors as well as those 
performed by or through agents. In 1953, in repealing this special 
statutory exemption, the Congress was quite careful to make plain 
that the purpose of the repealer was— 

to place the Atomie Energy Commission on a basis identical to that of the rest 


of the Federal Government with respeet to such (State and local) taxation (8. Rept, 
694, 83d Cong., Ist sess., July 28, 1953). 


The report went on to say: 


This bill, by deleting the present statutory exemption of “the Commission, 
and the property, activities, and income of the Commission” from State and local 
taxation would place the Commission and its activities on the same basis, with 
respect to immunity from State and local taxation, as other Federal agencies. 
Immunity from taxation will be by virtue of the Constitution of the United States, 
as interpreted by the courts (8S. Rept. 694, supra, p. 3). 

In taking note of the repealer and the continuation of the authority 
of the Commission to make payments in lieu of taxes in certain in- 
stances, the Supreme Court of the United States said: 

But in recommending the legislation the Joint Committee on Atomic Energy 
while providing for voluntary contributions, did not propose to subject Govern- 
ment property and purchases to State taxes. The enactment left them free. 
This recognition of the constitutional immunity of the Federal Government from 
State exactions rests, of course, upon unquestioned authority (Kern-Limerick, Inc. 
v. Scurlock (847 U.S. 110, 117 (1954)). 

The Atomic Energy Commission establishment comprises some 
75 installations valued (in the General Services Administration in- 
ventory of June 30, 1955) at a cost of—and I use that source because 
those are statistics taken directly from a published inventory other 
than our own—land $73,404,000; buildings, structures, and facilities, 
$2,631,147,000; total cost, $2,704,551,000. As of the same date, the 
equipment at these installations was valued at $2,961,625,000, and 
AEC production inventories in process and stores incidental to pro- 
duction as of that date, totaled $1,318,487,000. (See, S. Doc. 100, 
84th Cong., 2d sess., Feb. 14, 1956; H. Rept. 1930, 84th Cong., 2d 
sess., Mar. 21, 1956). 

The Commission now requires about $2 billion each year to operate 
its vast complex program, of which about 35 percent to 40 percent is 
devoted to procurement. In the first 10 years of the AEC’s existence, 
to January 1, 1957, the Nation has, through congressional appropria- 
tions, invested more than $15 billion in the atomic energy establish- 
ment and program. 

Most of the installations, equipment, and inventory are concen- 
trated in a few States, such as South Carolina, Tennessee, New 
Mexico, Ohio, and Washington; and the major operations are con- 
ducted pursuant to contracts with private corporations or universities, 
usually on a cost basis, either with a fixed fee payable to the contractor 
or no fee at all. 

In some instances, the corporation or division of the corporation 
has been organized specifically and for the sole purpose of managing 
and operating an AEC installation. 

Many of these contracts were in existence and transferred to the 
Atomic Energy Commission when it came into being on January 1, 
1947. Still others of the contracts followed discussions between the 
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executive branch and the Congress, and legislative authorization and 
appropriations, such as the Du Pont Co. contract for construction 
and operation of the Savannah River installation in South Carolina. 
We think that it will be conceded that the major cost-type contractors 
of the Commission, engaged in the production of special nuclear 
material or atomic weapons, are engaged in purposes either tradi- 
tionally governmental, or so vast and unique that no private person 
responding to customary market place considerations could reasonably 
discharge them. 

These major cost-type contracts of the Commission are described 
as management contracts. Under them, the contractor is retained, 
with or without fee, to operate for the Commission the facilities which 
the Commission owns. Typically in such cases the contractor uses 
no funds of his own but is authorized to use Government funds which 
are advanced to him and held in a special Government contract 
account for the purpose. Typicaliy also the contract provides that 
title to all goods purchased thereunder passes directly from the 
vendors to the United States—a provision which, among other things, 
facilitates the transfer of goods between Commission contractors as 
needed, eliminates possible problems as regards claims or liens against 
such property stemming from other activities of the contractor not 
related to AEC work, and makes theft or mutilation of the material a 
Federal offense. While the contractor is not usually expressly desig- 
nated an agent, he is given authority to purchase or acquire property 
for the United States, and to expend funds of the United States for 
that purpose. 

In some few cases the Commission has found it advantageous to 
enter into or to continue contracts expressly designating the con- 
tractor as agent. In the matter of community management, several 
contractors have been expressly designated as agents to lease and 
manage Government-owned real property and to operate the Govern- 
ment-owned transportation systems, public utility systems, and 
hospitals on behalf of the Commission. 

In these cases since the contractor was an agent for all other pur- 
poses, there was no reason to give him a different status for purposes 
of procurement of property needed for the contract work. 

ursuant to the federal Property and Administrative Services Act, 
many basic commodities needed by the Commission and its cost-type 
contractors for the carrying out of programs authorized by the Atomic 
Energy Act are procured through general supply schedule contracts 
entered into by the General Services Administration for the benefit 
and use of other agencies of the United States. Like arrangements 
are made by other agencies such as the Armed Services Petroleum 
Purchasing Agency. For purposes of administration, it has been 
found more efficient to authorize the Commission’s cost-type manage- 
ment contractors to place orders against such contracts as agents for 
the Commission, rather than have the Commission place such orders. 
This arrangement has been acceptable to the other Government 
agencies and has worked effectively to so expedite AEC’s operations 
and to minimize the number of Commission and contractor personnel 
required. In these cases, although the contractor may not be ex- 
pressly designated an agent for other purposes, he is necessarily an 
agent for the purpose of exercising rights under contracts entered into 
in the name of the United States, and he is so designated. 
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In a number of other situations the Commission has found it 
convenient to appoint cost- -type management contractors as its agents 
for the purpose of administering many substantial procurement con- 
tracts which were placed directly by the Commission. In such cases 
the contractor so designated may ‘perform many of the purchasing 
functions, such as receiving, inspecting accepting or rejecting, and 
paying for the purchased aaveral on behalf of the Commission. 

Not only in the management operations themselves, but also where 
large scale construction of facilities have required the use of cost-type 
management contractors for construction, the foregoing considera- 
tions have led to the application of the same contract and procurement 
methods in the spending of large sums of Federal funds to acquire 
property for the AEC work. 

Beck of these contracting and procurement practices has been 
adopted by the Commission because it was found to have useful, 
practical advantages, without necessarily taking into account any tax 
consequences that might ensue. In the conduct of its programs, the 
Commission has availed itself of industrial experience and ability, 
keeping to a mimimum the size of the Government staff, promoting 
ultimate industrial participation in the atomic energy industry as it 
gradually and increasingly moves from defense to peacetime endeavors, 
and facilitating the administration of a vast procurement effort, 
generally conducted under stringent time schedules, with a minimum 
of Government personnel, but retaining basic financial and accounting 
safeguards necessary in the public interest. 

This is not to suggest, however, that the tax consequences would 
be insignificant or make no difference. On the contrary, if this vast 
governmental operation through management contractors were to be 
subject to State and local taxes, the cost of the Nation’s atomic energy 
program would be materially increased. More than this, if a bill such 
as S. 6 were enacted, the entire method of performance of the major 
portions of the Commission’s work by contract would have to be 
reevaluated. 

For example, 8. 6 purports to deny immunity from State or local 
taxes with respect to any business activity which a person is perform- 
ing as a contractor for the United States. Bearing in mind that a 
State and its political subdivisions may tax not only for revenue under 
the taxing power but may tax as well under the police power for 
regulatory purposes, and often combine both purposes, an AEC man- 
agement contractor operating an AEC facility would be subject to a 
host of costly licensing and privilege taxes and to interferences with 
Federal control of the project through the necessity for compliance 
with State laws and municipal ordinances. 

To permit the imposition of such State and local requirements and 
controls over Federal activities would reverse the long standing, well 
understood doctrine of immunity from State control of instrumentali- 
ties of the United States in performing the work of the Government, 
reexamined only recently by the United States Supreme Court in 
Leslie Miller, Inc. v. State of Arkansas, decided December 17, 1956. 

In that case, the Air Force had accepted as a responsible bid, in 
conformance with the Armed Services Procurement Act and regula- 
tions, a contractor’s bid for work on an air base in Arkansas, and the 
contractor had commenced work. 
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Arkansas prosecuted and fined the contractor for submitting a bid, 
executing a contract, and commencing work as a contractor in Arkan- 
sas, without having obtained a license under the Arkansas law for 
such activity from its contractor licensing board. 

The United States Supreme Court reversed the Arkansas judgment, 
holding that the application of the Arkansas statute interfered with 
the Federal Government’s power to select contractors and schedule 
construction and thus gave the State licensing board a virtual power of 
review over the Federal determination of responsibility. 

In the face of the provisions of S. 6, this and other Supreme Court 
decisions requiring the State to desist from imposition of licensing re- 
quirements and the payment of fees where performance of Federal 
functions are involved (Johnson v. Maryland (254 U. S. 51, 57); 
Mayo v. United States (319 U.S. 441)) would no longer have force. 

At Oak Ridge, Tenn., alone, in addition to the creation of the 
possibility of State and local regulatory interference with operations, 
the monetary cost in privilege taxes would probably exceed $4 million 
annually. 

This would be quite separate and apart from liability for sales and 
use taxes on procurement and ad valorem personal property taxes 
(discussed later). The total financial cost to AEC and the Federal 
Treasury in State and local license and privilege taxes, under para- 
graph (a) (1) of the proposal would have to be calculated in connection 
with the variety of them applicable to the varied operations in the 
State where AEC conducts activities, including permit fees to engage 
in the business of construction, manufac turing, roadbuilding, render- 
ing scientific or technical services, distribution of or selling or storing 
of various types or of particular items (such as gasoline and petroleum 
products, scrap material, special safety equipment, and isotopes), 
plumbing, hauling, and many others. 

The impact of paragraphs (a) (2) and (a) (3) of the proposed bill 
would be equally if not more severe on present AEC operations in 
terms of direct costs to be borne by the Government with respect to 
State sales and use taxes, sometimes levied in the form of gross re- 
ceipts or privilege taxes, and the State or local ad valorem property 
taxes on personal property. As already indicated, most of the AEC 
procurement of materials and equipment for construction and con- 
tinued operation of the major facilities has been and is performed pur- 
suant to the management contracts with purchasing arrangements by 
which the vendors transfer title directly to the Federal Government. 

Under AEC’s authority and direction from Congress to perform the 
Government, operation through management contractors, and the 
system evolved thereunder for contractor procurement of the neces- 
sary goods and materials directly for the Government with Govern- 
ment funds, we have always viewed the effect in putting such property 
into the custody of these contractors for use on the Government’s 
projects as no different than the taking of title for the United States 
by an AEC or GSA employee and thereafter turning custody over to 
the contractor. 

At no time, under either form of transaction, does the contractor 
take or have title to the goods; and where there is involved either a 
State sales tax, which puts the incidence-of-the tax on the buyer of the 
goods, or a compensating use tax for out of State purchases, which puts 
the incidence of the tax on the user or consumer, we have always re- 
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garded either form of acquisition and use (by the contractor or by the 
Government employee) as governmental and immune from such State 
sales and use taxes. 

This is a view shared not only by other branches of the Federal 
Government, who us2 similar forms of contracting for procurement, 
but authoritatively recognized by certain State courts where the issue 
has been litigated, e. g., “Tawes v. Aerial Products, Inc. (124 A 2d 805 
(1956)), decided by the Maryland Court of Appeals, which involved 
a Navy Department contractor’s purchase orders for the Government 
vesting title to the purchases directly in the United States and which 
were held immune frost State sales taxes. 

Paragraph (a) (2) of the bill would appear to destroy this equation 
of methods and results in procurement, and would render the con- 
tractor method of procurement and use on behalf of the United States 
economically unfeasible, since the tax cost estimated under present 
State laws would surely outrun any savings effected by direct con- 
tractor procurement. On this feature alone, the sales and use tax 
costs in Tennessee for AEC operations would run in the neighborhood 
of $2 million annually, in South Carolina about three-fourths of a 
million dollars annually, or in the 5 States of Tennessee, South Caro- 
lina, New Mexico, Ohio, and Washington about $6% million each 
year plus unestimated annual costs in other States. 

To these figures must also be added the annual cost, under paragraph 
(a) (1) and (b) (2), of the use taxes on goods and materials made avail- 
able to the management contractors after acquisition or manufacture 
by Government agencies directly, where the use is for operations other 
than construction (the latter coming under the exception in paragraph 
(b) (2)). These materials include, among other things, source mate- 
rial, special nuclear material and other process material. And even the 
exception from State taxes for direct Government-procured construc- 
tion materials may disappear if the contractor has taken part in the 
procurement transaction. 

In Tennessee alone, the application of the use tax to the AEC 
furnished materials, except Government-owned nuclear material, 
would be $1 million annually. And if the Government-owned nuclear 
material were to be included, the tax might run on the order of 20 
million a year. 

While such materials enjoy a special statutory exemption under the 
State law, it is doubtful that this would survive if S. 6 became law. 

In many instances, business and occupation type privilege taxes 
measured against manufacturing and other business activities, deter- 
mine the tax base by means of allocation formulas. These include 
the ratio of in-State sales to all sales, or in-State real and personal 
property to all real an personal property, of the business. If para- 
graphs (a) (1) and (a) (2) of S. 6 should operate to permit a State 
to include sales by an v ARC contractor of AEC property, or the value 
of AEC real and personal property used by the contractor, in the 
formula computations, the tax due from the contractor to the State 
and borne by AEC as part of the cost of the operation, will be corre- 
spondingly and substantially increased. 

Paragraph (a) (3) of the bill may further complicate and increase 
the potential Sia! and use tax burden. It is customary practice, and 
necessary for AEC programs, that there be a wide variety of exchange 
of services between AEC contractors operating the various AEC 
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facilities. The AEC materials processed in AEC facilities of necessity 
move back and forth among the several manufacturing operations 
which is a fairly large complex located in a number of States. In 
addition some of the facilities perform other processing services for 
facilities located in other States, involving the shipment of many 
fabricated items and equipment. All of such materials and equip- 
ment are AEC owned and the contractors are not processing or pro- 
ducing personal property for sale—a usual requirement in sales tax 
statutes for a sanaiad ‘turer to obtain an exemption on procurement 
of supplies and services necessary for his manufacturing activities. 
Both the receiving and furnishing contractors, in such cases, are 
handling property and exchanging funds for the AEC account. Under 
the language of paragraph (a) (3) the contractor performing the serv- 
ices could no longer claim immunity from otherwise applicable taxes, 
and, of course, under paragraph (a) (1) the receiving contractor would 
be barred from asserting immunity with respect to the use of any 
property received. Here again the AEC tax bill would be increased 
by many millions of dollars annually. 

In some of the same States, State statutory exemptions have been 
expressly granted in connection with sales to the Federal Government. 
These exemptions have usually been recognized as applying to con- 
tractors purchasing for the United States. While these exemptions 
would not automatically disappear, it is hard to believe they could 
long outlive the implied invitation by S. 6 to repeal them and obtain 
further revenue for the States from the Federal Treasury. 

In the case of AEC, as well as other agencies of the Government, 
the impact of S. 6 would not be limited to sales and use taxes and the 
license and privilege taxes discussed so far. 

Another important item would be the ad valorem taxes on personal 
property which exist in all the States today except New York, Pennsyl- 
vania, and Delaware and with limitations in Massachusetts. We noted 
earlier that AEC inventories in process or stores, under the figures 
compiled by the House Committee on Government Operations, totaled 
almost $1% billion and that equipment at installation was valued at 
almost $3 billion. 

Assuming that a large share if not all of the equipment might be 
deemed personal property under the State tax laws, and assuming 
further that the greater portion of this $44 billion of material was 
acquired or produced for the Government by contractors and remains 
in their custody for use or storage, it may be that the immunity of the 
Federal Government, based on its legal title to this vast inventory of 
property (see United States v. Allegheny County (322 U.S. 174 (1944)), 
will be placed in jeopardy by S.6. If the immunity were ended, using 
an arbitrary $3 billion valuation and an average tax of $2 per $100 of 
valuation, the annual cost to AEC would be $60 million. 

Last year in our comments addressed to this committee on the 
group of bills concerning payments in lieu of taxes (letter, April 18, 
1956, to Senator McClellan from Acting Chairman Libby), we had 
occasion to point out at some length that to include the type of 
personal property to which AEC has title, in local taxation or in 
computing contributions in lieu of taxation, would tend to build up 
the windfall for local government which the Study Committee of the 
Commission on Intergovernmental Relations had sought to reduce 
by other recommendations. 
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We also pointed out the long and arduous effort, which was begin- 
ning to achieve some success, in doing away with the personal property 
tax as a source of local government revenue, because of its inherent 
unfairness; and the probability that this trend, sponsored and en- 
couraged by responsible tax administrators, tax experts, and business- 
men, might easily be reversed if the Federal Government offered the 
temptation of greater tax revenue by permitting the inclusion of its 
personal property in the computation of Federal contributions to State 
and local government. 

Lastly, we pointed to the testimony given to your committee by 
representatives of the National Association of County Officials in 
which their view was made clear that it was Federal real property 
holdings and not Federal ownership of personal property which had 
created the inequities in the local tax field. 

They urged that Federal personal property should be exempt from 
the proposed payments in lieu of taxes. Certainly, in any other 
legielation which may be construed as a consent to tax Federal prop- 
erty, such as S. 6, the same considerations against permitting the 
taxing of Federal personal property have equal if not greater force. 

We suggested earlier that the possible alternative to submission to 
the State tax and regulatory burden which would be imposed by S. 6 
would be a complete withdrawal of the Atomic Energy Commission 
from its system of management contracts. 

Consideration of such a step-is inevitable, if economies heretofore 
effected and the freedom from State and local governmental control 
should disappear. However, this is a step that cannot be lightly 
considered or imposed in the context of adjusting some alleged (and 
not necessarily established) tax inequities between the Federal and 
certain State Governments. Larger considerations of national policy, 
embodied in the Atomic Energy Acts of 1946 and 1954, are involved. 
The Atomic Energy Commission should not be expected to submit, 
on the one hand, to State and local taxation and regulation in its 
major operations, or, on the other hand, to revolutionize its organiza- 
tion to match or possibly absorb existing organizations assembled by 
its contractors, without full discussion of the consequences and clear 
directions from the Congress on the course to be pursued. 

It is no answer to say that the terms of this bill do not inhibit the 
Atomic Energy Commission in any way, but simply clarify the right 
of the States to collect some sales taxes from private contractors. 

Enough has been pointed to to illustrate that the bill opens the 
door to regulatory and tax burdens, that the tax money involved will 
come directly out of the United States Treasury and that the legal 
incidence, as well as the economic burden, of the taxes and regulation 
is on the United States. 

S. 6 does not express an intent to permit merely the taxing of 
beneficial gains or profits by private corporations but on the contrary 
includes business activities regardless of profit. It is clearly aimed 
at the Federal Treasury because the contractors involved, so far as 
AEC operations are concerned, are contractors who are using wholly 
the funds of the United States. 

The questions which S. 6 raises, both in terms of fundamental policy 
and probable litigation, lead us to oppose its enactment. From the 
AKC standpoint, the bill presents no solution of the Federal-State 
fiscal problem which engendered it and, at best, comprises a large tax 
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windfall for a few States at the expense of the national treasury and 
current national policy in the conduct of the Atomic Energy Com- 
mission operations. 

I am sorry | have been so long with this. I appreciate your help, 
Senator. 

Senator Taurmonp. Did you wish to submit this supplemental 
statement? 

Mr. Suaw. Yes, sir, I have a short supplemental statement here, 
believing that there was some testimony yesterday with reference to 
the impact of a Government operation such as ours in a State or 
locality. 

Senator THurMoND. Do you want that to go into the record too? 

Mr. Suaw. If you would find it helpful, I would suggest that I 
present it. 

Senator THurmMonp. You may present it. 

Mr. Suaw. The financial and related advantages resulting to State 
and local governments from the establishment of a large AEC plant 
within a State we believe far outweigh any losses resulting to the 
State and local governments from their inability to collect certain 
State and local taxes from AEC management-type contractors. As 
an example, the Oak Ridge facilities of the Atomic Energy Com- 
mission were placed in a remote farming area located in Anderson 
and Roane Counties, Tenn. The following statistics indicate the 
effects on the general prosperity to the State attributable to the 
construction and operation of this plant: 

It is currently estimated that approximately $22 million procure- 
ment by AEC and its management contractors has been placed with 
Tennessee firms during the past 12 months. A large amount of the 
construction work at Oak Ridge is performed by Tennessee firms. 

In the past 12 months lump-sum construction contracts at Oak 
Ridge have amounted to approximately $4 million.” 

In addition, in 1955 AEC was spending on electricity, coal, and 
gas in Oak Ridge over $74 million per year. Payroll for Oak Ridge 
workers amounted to about $131 million for the year while total 
payrolls for the 5-vear period beginning January 1, 1951, amounted 
to over $648 million.’ 

Retail sales in Anderson County have climbed from slightly over 
$4 million in 1939 (4 years prior to the construction of the Oak Ridge 
plant) to over $38 million in 1955. Motor vehicles registered in that 
county have increased from 3,455 to 25,375 during the same period. 

In addition, the value of farm land in that county increased from 
about $55 per acre in 1945 to about $137 per acre in 1954. In Roane 
County the value of farmland increased from about $28 in 1945 to 
over $73 per acre in 1954. 

Moreover, even though there has been no reappraisal of property 
in Anderson County, the taxable value of property has increased from 
around $10 million in 1945 to $49 million in 1954. 

All of these upward changes have directly increased the sources of 
State and local tax revenues. 

Incidentally, to further emphasize the indirect benefits of the Oak 
Ridge plant, travel to and from Oak Ridge accounts for approximately 





2 In South Carolina, in the construction of the Savannah River plant, Du Pont alone placed $27,400,000 
of purchases with South Carolina firms. 

8In South Carolina at the Savannah River plant total local payroll for both AEC and the prime con- 
tractor has amounted to approximately $650 million since the selection of the site in 1950. 
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20 percent of the revenue for airlines operating in Knoxville. For 
the past 8 years railroads have moved an average of 500,000 tons of 
freight to and from Oak Ridge annually. 

The Oak Ridge National Laboratory attracts over 1,000 visitors 
from outside the area each month and the American Museum of 
Atomic Energy attracts 7,000 each month. 

Telephone and telegraph lines out of Oak Ridge carry over 717,000 
calls a year. 

Factual data is not available from which one can draw firm conclu- 
sions; however, it is reasonable to believe that without a substantial 
contract with AEC, the East Tennessee Natural Gas Co. would not 
have been in a position to bring natural gas to this part of the east 
Tennessee area. 

TVA revenue from AEC at Oak Ridge is a major factor in TVA’s 
operating income. 

Since its inception the United States Government (through Man- 
hattan Engineer District and Atomic Energy Commission) have borne 
the entire municipal costs of the city of Oak Ridge. In addition to 
building the city, including school and hospital facilities, the Govern- 
ment has paid over $20 million in operating costs with respect to 
schools provided for the residents of Oak Ridge. 

Gasoline taxes and motor vehicle registration collections attributable 
to Oak Ridge are approximately $1,700,000 annually. 

All of these benefits including the payments and expenditures by 
AEC and it predecessor, MED, are in addition to the substantial 
payments in the form of grants-in-aid and other direct payments 
made by the Federal Government, referred to by Mr. Merriam in his 
testimony yesterday. 

The same pattern which has been described with respect to Oak 
Ridge is, in general and with some variations, the same as exists with 
regard to other major AEC installations. 

Senator THuRMOND. You understand of course when a State is not 
allowed to collect its taxes from the contractor doing business with 
the Government, the State is denied revenue. 

Mr. SHaw. Yes, sir. 

Senator THurmonp. And therefore whenever that occurs the 
particular State involved could suffer considerably from a financial 
standpoint, couldn’t it? 

Mr. SHaw. Well, we recognize, sir-—— 

Senator THuRMOND. The figures you gave here I believe would 
indicate that, would they not? ? 

Mr. Suaw. They would indicate that there would be large taxes 
available if those taxes applied against the Federal governmental 
business. The supplemental statement I submitted was to the effect 
that all is not evil when a large Government installation is put into a 
State or into a locality. 

Everything is not on the basis of impacts that increase the costs 
without compensation to the State because of the bringing in of con- 
siderable payroll dollars which do in fact result in State revenues and 
so on, 

There is no question but what the size of State taxes, if they were 
assertable against the Government, would amount to very large sums 
of money. They do not flow to the States under the present arrange- 
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ment and it has been the tenor of our testimony that we do not feel 
that it is right for it to do so. 

Senator TuHurmonp. A great many people feel that even though the 
Federal Government is involved, the State should not be deprived of 
taxes which it would normally collect from a contractor doing busi- 
ness with a private enterprise rather than the Government. 

Mr. Suaw. I understand the point of view, but we have to say that 
we don’t agree with that point of view insofar as it would amount to 
these unusually large governmental activities such as ours, 

Senator THurmonp. The Atomic Energy Commission and the 
Defense Department are probably affected more than any other 
agencies of the Federal Government. 

Mr. Suaw. I would suspect that we are probably affected in terms 
of our size as much as any other agency of the Government because 
we have, pursuant to our particular congressional directive, done so 
much of our work by-contract. 

Senator THurmonp. Of course, if AEC should be exempted from 
the provisions of this bill, you would not object to it? 

Mr. Suaw. Of course, I am only speaking for the AEC and if the 
AEC isn’t hurt, why I have no agency concern. 

Senator THurmMonp. You would have no further objections? 

Mr. Suaw. As an individual, | would have a concern because | 
think this would result in special advantages accruing to some States. 

Senator THurMoND. You mean as an individual citizen? 

Mr. Suaw. Yes, sir. 

Senator TuHurmonp. Then as an individual citizen, are you looking 
out for the State you are living in or are you looking out for the 
Federal Government? 

Mr. SHaw. Well, sir, here again I am a private citizen now for the 
moment, I certainly feel where Federal property is taken from the tax 
rolls and therefore taken away as a base of local taxation that some 
kind of adjustment in some form or another is certainly proper, because 
otherwise the State is, in fact, hurt. But I honestly couldn’t believe, 
as a citizen of the State of Washington, which I am, that the State 
should gain these other kinds of taxes imposed on a large installation 
like the Hanford installation out there. 

Senator Taurmonp. I think you have presented the viewpoint of 
the Atomic Energy Commission quite well. 

I commend you on it and the fine manner in which you have 
presented it, 

Mr. SHaw. Thank you, sir. 

Senator THurmonp. The next witness is Mr. William Munves, 
Assistant General Counsel for the Department of Air Force. 

Mr. Munves? 


STATEMENT OF WILLIAM MUNVES, ASSISTANT GENERAL COUN- 
SEL, DEPARTMENT OF AIR FORCE, ACCOMPANIED BY HARRY R. 
VAN CLEVE, ATTORNEY, OFFICE OF GENERAL COUNSEL, DE- 
PARTMENT OF DEFENSE 


Mr. Mounves. I am appearing for the Department of Defense and 
this is Mr. Harry Van ch 
Department of Defense. 

Senator, I am William Munves, Assistant General Counsel of the 
Department of the Air Force. 


eve, Assistant to the General Counsel of the 
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The Secretary of Defense has delegated to the Department of the 
Air Force responsibility for presenting the Department of Defense 
views with respect to S. 6 and S. 6 amendments, bills to eliminate 
claims of immunity from State and local taxes based on contracts with 
the United States or its agencies or instrumentalities. 

This Department subscribes to the views which have been expressed 
by representatives of the Bureau of the Budget and the Atomic Energy 
Commission respecting S. 6, and S. 6 amendments dated June 1, 1957. 
We feel that either bill, if enacted, would deprive the Department of 
Defense’s contractors and subcontractors of presently effective claims 
of immunity from State and local sales and use taxes, personal prop- 
erty taxes, and possibly other taxes. I should like to make a few 
general comments on the bills and to discuss their possible fiscal im- 
pact on the Department of Defense’s budget. 

The General Counsel of the Department of Defense in testimony 
before the Senate Government Operations Committee in April of last 
year supported the position of the administration as expressed at that 
time by Mr. Robert E. Merriam. That position, briefly, is that the 
Department of Defense supports a program for payments in lieu of 
veal property taxes on account of commercial and industrial facilities 
acquired by the Government since June 30, 1950, provided that the 
removal of those facilities from local tax rolls has resulted in a demon- 
strable hardship; that the amount of payment be left to the discretion 
of the Federal Government; and that the financial position of the 
Federal Government be protected and safeguarded. 

Both S. 6 and S. 6 amendments provide a waiver of the longstanding 
rule of Federal immunity from State and local taxation, and neither 
meets the criteria of the administration policy. 

I should like to discuss briefly, first, the position of the Department 
of Defense on S. 6 and then our position on S. 6 amendments. 

The proposed new section 112 which would be added to chapter 4 
of title 4 of the United States Code by S. 6 provides that no person 
shall be relieved from liability for payment of, collection of, or account- 
ing for any tax imposed by a State or local taxing authority with 
respect to any business activity or any person conducting any business 
activity on the ground that such a person is under contract to and 
acting as an agent for the United States or is doing business with 
such a person. 

The Department of Defense has established a firm policy against 
designating contractors on contracts to be performed within the United 
States as agents of the Government for the purchase of supplies and 
with the right to pledge the credit of the Government in order to 
avoid the imposition of taxes. 

While this policy has been established and may have achieved a 
desirable result at this time, an unalterable like policy imposed by 
statute could in the event of a new national emergency give rise to an 
onerous financial and regulatory burden on the Federal Government. 

If there were a change in the present circumstances under which 
defense procurement is conducted because of a new national emer- 
gency, the use of an agency concept on a wide scale in lieu of direct 
Government procurement could become essential in the interest of 
expediting procurement. The imposition of State and local taxes on 
Government agents in those circumstances would result in a sub- 
stantial drain on the Federal purse. 
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It is quite possible that the increased tax revenue flowing to local 
governments from the Federal Treasury under a law like S. 6 because 
of increased procurement activity in such an emergency will exceed 
the costs of expanded facilities and services required from the local 

overnments as a consequence of such activity. It is recognized that 
ocal communities will be faced with costs for expanded facilities and 
services, but we feel that such costs may be met more effectively in a 
future emergency as in past emergencies, with the assistance of 
direct Federal grants or other similar financial arrangement. 

We are troubled moreover, that the language of 5S. 6 may go beyond 
agency arrangements of the type present in Kern-Limerick v. Scurlock. 
There are many situations where contractors who are not acting as 
agents of the United States as defined in the Kern-Limerick case, 
order property for or on behalf of the United States and title passes 
directly to the United States from the vendor. 

Thus the proposed bill may apply to cost-type contracts and to 
certain fixed price contracts under which title to property acquired 
by a contractor in performance of the contract vests directly in the 
Government. In such cases the cost to the Government for the 
procurement of supplies would be vastly increased. 

5S. 6 amendments go much further in reversing the long-standing 
rule of intergovernmental tax immunities. It appears to go beyond 
even this purpose, however, by providing a basis for discrimination 
against the Federal Government and its contractors in denying to 
them the exemption applicable to sales for resale provided in many 
sales tax laws. If a contractor may not assert his contractual rela- 
tionship to the United States, he may not be able to show that he has 
acquired property for resale to the Federal Government. 

Beside subjecting the Government to vendee type sales and use 
taxes, and to the cost of privilege and license taxes imposed upon it, 
S. 6 amendments provide for the imposition of personal property 
taxes upon Government-owned property. 

It is not possible to estimate with any degree of precision the fiscal 
impact of 5. 6 amendments on the Department of Defense. The 
impact of State and local taxes depends on the level of defense pro- 
curement volume at any given time and of course on the rate of those 
taxes. 

Approximately 17 to 18 billion dollars is expended annually in the 
United States on defense contracts at the present procurement level. 
Based on this level of spending, we have made some very rough pro- 
jections of the potential cost of S. 6 amendments. 

Sales and use taxes in the States which impose such taxes range 
between 2 and 4 percent. Because we are not able to estimate how 
much of the $17 billion of expenditures took place in States with such 
taxes, it is conservatively estimated that sales and use taxes under 
subsection (a) (1) of S. 6 amendments would amount to 1 percent of the 
$17 billion or $170 million. This figure represents the tax on sales to 
the United States. 

Further, sales to defense contractors of materials incorporated in 
supplies sold to the United States would be subject to State sales and 
use taxes under subsection (a) (3). The cost of this particular tax 
would be roughly $85 million on the conservative assumption that 
the total annual expenditures are roughly 50 percent for materials 
and 50 percent for labor and overhead, and again applying the 1 
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percent sales tax to the resultant figure of $8,500 million worth of 
materials purchased. Thus on a conservative basis it appears to the 
Department of Defense that the total annual cost for sales and use 
taxes to this Department would be $255 million. 

With regard to taxes on Government-owned personal property, 
our conservative estimate of the annual cost of 5. 6 amendments to 
the Department of Defense is, $120 million. This is based on an 
estimate of approximately $3 billion worth of Government-owned 
personal property in the hands of contractors and a tax of 4 percent 
thereon. 

Thus the total projected annual cost of 5. 6 amendments to the 
Department of Defense is in the neighborhood of $375 million. 

I should like to emphasize that these are rough figures. They are 
meant not to define accurately the budget requirements but to indi- 
cate the magnitude of the burden. In the time available for prepara- 
tion of these estimates, we have not been able to do more. 

Nevertheless I feel that insofar as these figures err, they are probably 
on the low side. 

Possibly I can give a more concrete indication of the costs involved. 
The Department of Defense has had extensive experience with personal 
property taxation in Los Angeles County, Calif. Because of legal 
proceedings in that county the Department of Defense has kept a 
careful accounting and has found that a tax on a portion of its personal 
property by that one county against the airframe contractors only, 
has been somewhat in excess of $5 million annually. That amount 
represents a tax on approximately 20 percent of the total value of the 
Government’s property in the hands of airframe contractors in Los 
Angeles County. 

Under the provisions of S. 6 amendments, this tax would be on 
100 percent of the value of that property or approximately $25 million 
ayear. This figure represents a personal property tax on one industry 
in that county at a personal property tax rate of approximately 6 
percent. 

If the contractors paid a sales tax on the same material when ac- 
quired, the tax would be roughly $12 million, since the California 
State and local sales tax is 3 percent. 

Additionally the Department of Defense would pay another $12 
million in sales taxes when it acquired the property from its con- 
tractors. Furthermore there is Government-furnished equipment in 
the airframe industry in Los Angeles County worth approximately 
$5 million. 

A 3-percent use tax on that property would be $150,000. Thus 
on the basis of figures we have available for the last 4 years of Los 
Angeles County personal property taxes, we can estimate roughly that 
California and Los Angeles County alone would collect taxes in Los 
Angeles County on account of defense contracts with the airframe 
contractors in the amount of approximately $49,150,000. 

[t is obvious that if S. 6 amendments were enacted that it would be 
necessary to request a very substantial increase in the Defense Depart- 
ment appropriations to enable this Department to reimburse its 
contractors for the taxes which they would have to pay under the 
terms of the bill. 

| would be happy to answer any questions which members of the 
subcommittee or its staff may have. I wish to thank you very much 
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for this opportunity to present to you the views of the Department 
of Defense on S. 6 and S. 6 amendments. 

Senator THurmMonpD. Mr. Munves, you have presented a strong 
statement here on behalf of the Department of Defense and we are 
pleased to have you appear before our subcommittee. 

Mr. Nosieman. I wanted to ask Mr. Munves: You have some 
very impressive cost figures here. In view of the fact that you state 
that the Defense Department no longer uses the agency system which 

the bill is aimed at, how did you arrive at these figures? In the brief 

period of time, you seem to have compiled a tremendous number of 
statistics. I wanted to check on how accurate these are and how 
much they are estimates. 

Mr. Munves. Dr. Nobleman, I would like to make this clear, if it 
didn’t appear so from my statement. The figures were addressed 
solely to 5. 6 amendments. 

Mr. NosteMan. We are not interested in the amendments. We 
are considering the bill. 

Mr. Munves. The figures are not addressed to S. 6. The figures 
are addressed to 8S. 6 amendments, as such. 

Senator THuRMOND. Your presentation then is directed chiefly to 
the proposed amendments. 

Mr. Munves. We are in opposition to both, sir, except that with 
respect to S. 6 amendments, it was simpler to compile figures than it 
was with 5. 6. 

While we realize the impact of 5S. 6 may be very large, we are un- 
unable to compile figures even with any rough degree of accuracy. 

If this S. 6 affects cost-type contracts and on purchases made by 
cost-type contractors there is no question that it has a very ¢ onsider- 
able impact. 

Mr. NosiemMan. If you are not using the agency type contract any 
more, what difference does it make? 

Mr. Munvzs. We must bear in mind that the Defense Depart- 
ment’s position is with respect to the type of contract that is spelled 
out in the case of Kern-Limerick. That was rather unique the way 
it was written. 

It gave the contractor the right to bind the credit of the United 
States. We are not prepared to say that courts would not construe 
S. 6 as presently written as applying to cost-type contracts because 
they might find the contractor as some kind of an agent. It may be 
a limited agency but may not be the same kind of agency as is spelled 
out in Kern-Limerick. This particular statute could be construed as 
applying to the more generalized situation and there are many varie- 
ties of clauses used in the Department of Defense and AEC and other 
such agencies to accommodate particular situations. 

It could then very well apply to cost-type contracts generally, and 
if it does it would have a very considerable impact. That is as much 
as we are prepared to say now. In other words it does involve a 
certain probing into what the impact of the law would be and we are 
very much concerned. 

Mr. NoBLeMAn. That is why we wrote you in January asking you 
for your views to give you adequate time. 

Mr. Munves. We have to project ourselves in two areas, in the 
interpretation area and the factual area. 
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Senator THurMoNnD. Why did you wait so long to answer the letters 
we submitted to you in January? ‘This is the first response we have 
had from the Defense Department relative to our inquiry about the 
effect of this bill on its operations. 

Mr. Munves. We did submit our views to the Bureau of the Budg- 
et. There may have been some problems in clearance. 

Senator THURMOND. You submitted it to the Bureau of the Budget 
and they stopped it there. 

Mr. Munves. For reasons of their own, they were coordinating 
with the other departments. 

Senator THuRMOND. I wanted to know why we had not received it. 

Mr. Munves. I think we took our position rather timely. 

Senator THuRMOND. You stated that this bill would cost the Fed- 
eral Government some money if it is passed, even without the amend- 
ments, as I understand? 

Mr. Munves. Yes. 

Senator THuRMOND. However, that is money that, if this bill does 
pass, would go into the State treasuries, wouldn’t it? 

Mr. Munves. I would presume so. 

Senator THuRMOND. It is not money that is lost or thrown away. 
It is merely giving to the State what is justly due them if the Federal 
Government doesn’t interfere? 

Mr. Munves. It makes available to the States revenues that they 
wouldn’t otherwise have, but the point that the Department of De- 
fense is making is that we think there are more equitable and better 
ways of taking care of these problems, than through this statute. In 
other words, if we adopt the approach suggested by the administra- 
tion, by the Bureau of the Budget, through using other methods of 
aiding States which do feel an impact, we think that is a more realistic 
and equitable approach than merely to pass a law which would per- 
haps give a windfall to certain areas and yet leave other areas wanting. 

Senator THuRMOND. You recommend that we not pass this bill so 
that the Federal Government can be saved that much. However, at 
the same time, you are depriving the State treasuries of these amounts. 

Mr. Munves. Everyone who wrestled with these problems realizes 
that is a case of conflicting interests. 

Senator THurRMOoND. We want to be fair about it, but it is a fact 
that the additional cost to the Federal Government will inure to the 
benefits of the State treasuries. 

Mr. Munves. That is a correct statement. 

Mr. Nosieman. Mr. Munves, you referred to a windfall. Under 
what circumstances do you think there would be a windfall if private 
contractors performing work for the Federal agencies would be re- 
quired to pay the same taxes as they pay when working for private 
enterprise? 

Mr. Munves. I say it could bea windfall. Ifa particular locality— 
and I am not in a position to mention names but just by way of ilhus- 
tration—sustained the impact of the Federal Government introducing 
orders or contracts there, it may very well even if it charges us the 
same rates it charges private industry, accumulate revenues that far 
exceed the effect of the impact on the community. 

Mr. Nosieman. Is that the concern though of the Federal Govern- 
ment? 
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Mr. Munves. I think in studying the problem, if there is a question 
of the burdens that are being iexpaned upon the States and local 
communities, if there is a question of whether or not they are being 
fairly treated bv receiving revenues in order to take care of their 
policing and other responsibilities, there is certainly a question of 
what the impact is on the community. 

Mr. NosiemMan. Wouldn’t that go more to the question of where 
the Federal Government should locate its various operations? 

Mr. Munves. If vou get into the real property situation it canvhave 
a different impact than that which is involved in plants. 

Mr. NositemMan. The real property situation is not involved here. 

Mr. Munves. We are talking about plants and material going 
into plants. The Government is involved today in a big missiles 
program and the value of property going to plants may be enormous 
and the contractor may be subjected to large amounts in the form of 
taxes. The only point I am trying to make is I agree with Senator 
Thurmond that the funds would go from the Federal Treasury to the 
State treasury and not be lost. There would be a benefit to the 
States involved. The crux of the problem is one of how should this 
problem be solved? Attempts are being made through other methods 
rather than through this device. 

Mr. Nosteman. The bill which has been referred to and which is 
pending in this committee is 8. 967. It deals only with real property. 
The committee has not been considering personal property bills. 

Senator THuRMOND. I have one question I probably should have 
asked Mr. Shaw of the AEC. He made the statement that an installa- 
tion being located in a community contributes a lot to the community 
and would seem to justify, possibly, the Federal Government. not 
having to pay its share of taxes that rightly belong to the States. 
Isn’t it a matter of fact that an installation, if it is located in a com- 
munity, requires more law enforcement, more schools, and raises 
many problems which result in additional expenses on the part of the 
State and the local communities and these expenses have to be met 
by the States and the local communities? 

Mr. Munves. I would agree, sir, it does create those problems. 

Senator THurmonp. Thank you very much for your testimony 
here. We are glad to have had you appear. 

Mr. Munves. Thank you, sir. 

Senator THurMoND. That completes the hearings. We will leave 
the record open for the next few days for additional insertions that 
may be made. 

I wish to thank all the witnesses for their attendance and their 
interest in this important matter. 

At this time, I should like to insert in the record a letter from Senator 
Olin D. Johnston of South Carolina, urging the passage of S. 6, 
together with a letter from Senator J. Glenn Beall of Maryland, 
expressing his interest in the passage of S. 6. 

Also, I include in the record agency comments on S. 6, which have 
been received from the following: 

Two letters from the Comptroller General of the United States; 
two letters from the General Services Administration; a letter from 
the Office of Defense Mobilization. 

(The material referred to is as follows:) 
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Unitep States SENATE, 
COMMITTEE ON Post OFrFrice aNp CiviIL SERVICE, 
June 11, 1957. 

Hlon. Strom THurMmonp, Chairman, 

Hon. Raupx W. YARBOROUGH, 

Hon. CHAPMAN REVERCOMB, 

Special Subcommittee of Committee on Government Operations, 
United States Senate, Washington, D. C. 

GENTLEMEN: If it was not for several committee meetings and other legislation 
on which I am busily engaged, I would appreciate personally appearing before 
your committee in behalf of 8. 6, as originally introduced. I feel that this is fair 
legislation and may I urge your strong support for its passage. 

Actually, the bill if enacted into law will restore the rule for determining the 
validity of taxes imposed with respect to sales to private contractors with the 
United States. This condition would be as it had existed for many years and as 
it was exemplified in Alabama v. King and Boozer (314 U.S. 1), and in many 
statements by the Treasury Department and the Bureau of the Budget, as well as 
by the action of Congress itself. 

In addition, I have been in conference with Otis W. Livingston, chairman of the 
South Carolina Tax Commission, who has advised me that it is the unanimous 
opinion of the commission that private contractors having contracts with the 
United States Government should not at the same time act as agents of the 
United States in order to obtain exemption from otherwise applicable State and 
local taxes, principally sales and use taxes. This exemption was sustained and 
the tax jurisdiction of the States was sharply restricted by reason of the decision 
of the United States Supreme Court in Kern-Limerick, Inc. v. Scurlock (347 U.S. 
110). Unfortunately, it is not possible to make a reasonable estimate of revenue 
losses on account of this purchasing agency exemption, nor is it possible to make 
an estimate of the potential revenue loss to South Carolina if all Federal construc- 
tion, building and manufacturing contracts were to carry the purchasing agent 
clause. I assure, you gentlemen, however, that the loss of revenue to the State 
would be very substantial. 

I personally feel that S. 6, as originally introduced without any amendments, is 
adequate to accomplish the need at this instance without interfering in any respect 
with other Federal operations. The only relief sought insofar as South Carolina 
is cofcerned is to restrict the Federal Departments, Agencies, and Bureaus so that 
agency status could not be delegated to a person engaged in the performance of a 
contract with the United States Government. There is no desire to limit the use 
of agency status for any legitimate Government purpose where the agent is not a 
contractor with the Government. 

I shall appreciate your entering my letter as a part of the record of your hearing 
and should you desire to do so, you may read it to the committee. 

With kind regards, I am, 

Sincerely yours, 
Oun D. JoHNnstTon. 


UNITED STATES SENATE, 
CoMMITTEE ON BANKING AND CURRENCY, 
June 11, 1957. 
Hon. Srrom THURMOND, 
Chairman, Special Subcommittee of 
Senate Committee on Government Operations, 
United States Senate, Washington, D. C. 


My Dear Mr. Cuarrman: Having studied your bill, 8. 6, I wanted to bring 
to your attention, during your hearings on the matter, some thoughts which 
I deem pertinent. 

That which 8. 6 seeks to do is, I feel, very much in keeping with those sections 
presently contained in chapter 4 of title 4 of the United States Code. It appears 
to me that there is no real justification for relief from tax liability to contractors 
doing business with the Federal Government, nor to the Federal Government 
itself, especially where those taxes are a source of revenue justly imposable by 
the several States. Those transactions which come within the definition of 
‘business activities’ in S. 6 are none the less business simply because the Federal 
Government is involved. 
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I am advised that the Legislature of the State of Maryland has passed legislation 
during the 1957 sessions which touches upon this very point. Indeed, the comptrol- 
ler of the treasury of the State of Maryland has also voiced his approval of 8. 6, 
coming, as it does contemporaneously with action by our State legislature. 

I wish, therefore, Mr. Chairman, to express favor for the purposes of S. 6, and 
I am happy to offer for your committee’s consideration my sentiments on the 
matter. 

With all good wishes, I am, 


Sincerely yours, 
J. GLENN BEALL. 





CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, January 25, 1957. 
Hon. Joun L. McCievian,  ~ 
Chairman, Committee on Government Operations, 
United States Senate. 4 


Dear Mr. CuarrMAN: Further reference is made to your letter of January 14, 
1957, requesting our views regarding the provisions of 8. 6. 

The proposed bill would amend chapter 4 of title 4 of the United States Code 
to eliminate claims of immunity from State and local taxes by any person on the 
ground that he is a contractor performing work for and acting as the agent of the 
United States or any agency or instrumentality thereof in the procurement of 
tanglible property of anv kind for use in the performance of the contract. 

In the case of Kern-Limerick, Inc. v. Scurlock (3847 U. S. 110), the Supreme 
Court of the United States held, in effect, that under the provisions of the Armed 
Services Procurement Act of 1947, the military departments can designate pri- 
vate contractors as purchasing agents of the United States so as to immunize 
sales to such contractors from State taxation. The instant bill would overcome 
the effect of this Supreme Court decision. Undoubtedly, the enactment of the 
bill would cost the Government more money in the procurement of supplies 
because the burden of the tax would be borne by the Government as a reimburse- 
ment of cost to the cost-plus contractor. 

Since the question as to whether the Government should enact legislation to 
permit the levying of State and local taxes under such conditions is a matter of 
policy for the Congress to decide and since we have no knowledge as to the addi- 
tional cost the Government may incur if the bill is enacted, we are not in a position 
to make a recommendation with respect to the enactment of the bill. 

Sincerely yours, 
JosePpH CAMPBELL, 
Comptroller General of the United States. 





CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, D. C., June 6, 19457. 
Hon. Strom THuRMOND, 
Chairman, Special Subcommittee, 
Committee on Government Operations, United States Senate. 

Dear Mr. CuHarRMAN: Reference is made to your letter of June 3, 1957, advis- 
ing that public hearings will be held June 11 and 12, 1957, on S. 6. 

The bill is designed to eliminate claims of immunity from State and local taxes 
based on contracts with the United States or its instrumentalities. 

In response to a letter dated January 14, 1957, we reported on 8. 6 to the 
chairman of the Senate Committee on Government Operations. In our report 
we stated that the bill would overcome the effect of the decision of the Supreme 
Court in the case of Kern-Limerick Inc. v. Scurlock (347 U. 8. 110), and that the 
question as to whether the legislation should be enacted appeared to be a matter 
of poner for the Congress to decide. 

Since we have nothing further to offer, we do not intend to take advantage of 
your invitation to testify at the hearings on June 11 and 12, 1957. 

Sincerely yours, 
JosepH CAMPBELL, 
Comptroller General of the United States. 
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GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., June 10, 1957. 
Hon. Joun L. McCuieivuan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 


Dear Mr. CuHarrRMAN: Your letter of January 14, 1957, requested the views 
of the General Services Administration on S. 6, to eliminate claims of immunity 
from State and local taxes based on contracts with the United States or its agencies 
or instrumentalities. 

The bill would subject to taxability by States and local governments such 
Federal Government contractor purchases as were involved in Kern-Limerick v. 
Scurlock (347 U. 8S. 110 (1954)). In that case the United States Supreme Court 
upheld the validity of a designation by the Navy Department of a cost-type 
contractor as its agent for making purchases of materials for use in the perform- 
ance of a Navy Department cost-type contract. The United States itself under 
these arrangements was viewed by the Court as the purchaser, and as a result 
thereof the making of such purchases was held to be exempt from the Arkansas 
gross receipts tax by virtue of the sovereign immunity of the United States from 
State and local taxation. 

For the reasons hereinafter stated, GSA recommends against enactment of the 
measure. 

We, as a procurement agency, feel that the enactment of the measure would 
increase the expense of conducting certain specialized Government procurement 
programs in two respects: (1) Through the incurrence of additional adminis- 
trative costs for the handling of specialized purchases, and (2) through the creation 
of an economic burden on the Federal Government by reason of the imposition of 
State and local taxes upon Government contractors. 

We have noted that in some cases it may be more practicable, economical, and 
efficient for the prime contractor under a cost-type contract to purchase certain 
specialized types of property as an agent of the Government than it is for the 
Government itself to do so. Significant savings may be obtained by the Govern- 
ment in this connection through the use of the special skills of the contractor and 
through the elimination of extra administrative costs. Among the additional 
administrative costs would be duplicate expenses for processing and handling 
charges and separate expenditures for expert personnel. 

As indicated above, it is also our view that the placement of a tax charge on 
such procurement method would prejudice its use in those instances where the 
method would be suitable. If the exemption from State and local taxes held in 
the Kern-Limerick case to apply to purchases made by an agent contractor is, 
as proposed by S. 6, to be lifted, it is apparent that the Government would sustain 
extra costs. While the measure does not, of course, provide that the State or 
local tax, which is imposed on the transaction, will be paid by the Federal Govern- 
ment itself, the effect of the enactment would be to increase the Government’s 
contract costs. 

The nature of this legislative proposal is such as to make impossible any firm 
estimate by us of the probable cost attributable thereto. 

The Bureau of the Budget has advised that there is no objection ‘to theZsub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLOETE, Administrator. 





GENERAL SERVICES ADMINISTRATION, 
Washington, D. C., June 10, 1957. 
Hon. Strom THURMOND, 
Chairman, Special Subcommittee, 
Committee on Government Operations 
United States Senate, Washington, D. C. 

Dear Mr. CHartrRMAN: This is in reply to your letter dated June 3, 1957, 

regarding S. 6, “To eliminate claims of immunity from State and local taxes based 


on contracts with the United States or its agencies or instrumentalities,’’ and the 
committee print of the proposed amendments thereto, hearings upon which will 
begin June 11. 

In our report on 8. 6 to the chairman of your committee, we recommend that 
the measure be not enacted. 
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We have examined the amendments to 8. 6 which are set forth in the com- 
mittee print. The effect of one of these amendments; namely, the new paragraph 
(1) set forth on lines 3 and 4 of page 2, would be to broaden the waiver of tax 
immunity to be accorded by the bill and to increase the types of transactions on 
which contractors with the Federal Government would become subject to State 
and local taxes. The amendment would thus extend the waiver of immunity 
beyond the type of transaction which was involved in the case of Kern-Limerick 
v. Scurlock (347 U. 8. 110 (1954)), and could thereby have an even more adverse 
effect upon Federal procurement than would S. 6 as introduced. 

In view of the foregoing, we oppose also the enactment of 8. 6 as amended by 
the committee print. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN G. FLoretE, Administrator. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OrricE oF DEFENSE MOBILIZATION, 
Washington, D. C., June 11, 1957. 
Hon. Jonwn L. McC iencan, 
Chairman, Committee on Government Operations, 
United States Senate, Washington, D. C. 

Dear SENATOR McCLELLAN: Reference is made to your letter dated January 
14, 1957, requesting our views and recommendations concerning 8. 6, a bill to 
eliminate claims of immunity from State and local taxes based on contracts with 
the United States or its agencies or instrumentalities. 

The provisions of the bill appear to be designed to make subject to State and 
local taxes property owned by the Federal Government which has been acquired 
by contractors on behalf of the United States for use in their contracts with the 
Government. Taxation of such inventories would create substantial adminis- 
trative and budgetary problems in the handling of important defense contracts 
and would make impossible an overall approach to the basic problem of Federal 
payments in lieu of taxes. 

You will remember that the Bureau of the Budget expressed to your committee 
last year the recognition by the administration of the general problem and its 
recommendations with respect to legislation to meet it. Those recommendations 
of the Bureau are sound, and since the specific provisions of 8. 6 are completely 
inconsistent with them we would be opposed to its enactment. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. 

Sincerely yours, 
Gorpon Gray, Director. 


Senator THurmMonp. A number of communications have been re- 
ceived from organizations and individuals interested in the pending 
legislation, and I submit this material for inclusion in the record. 


AMERICAN MUNICIPAL ASSOCIATION, 
WasuHinoaton, D. C., June 3, 1957. 
The Honorable Strom THuRMOND, 
United States Senate, Washington, D. C. 


Dear Senator THurMoND: The American Municipal Association is very 
anxious to see congressional approval of legislation which would prevent private 
contractors doing work for the Federal Government from avoiding payment of 
sales, excise, use and personal property taxes to State and local governments on 
the basis of Federal Government contract clauses which vest title to such taxable 
items as a result of partial payments in the Federal Government or which desig- 
nate private contractors as purchasing agents for the Federal Government. 

Our national municipal policy on this matter is as follows: 

“10-2. Congress should enact legislation which will prohibit the operations of 
private contractors doing work for the Federal Government from being exempt 
from nondiscriminatory State and local taxes normally imposed on private per- 
sons engaged in substantially similar operations (1956). 

“10-4. Until such time as a broad system of payments in lieu of taxes is adopted 
the association urges that the executive branch of the Federal Government dis- 
continue the inequitable practice of placing in defense contracts a partial or 
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advance payment clause. Any payment under this clause regardless of amount, 
causes title to personal property used in defense production to pass to the Federal 
Government at the time such payment is made. This practice results in exempt- 
ing such personal property from all local property taxation although the property 
is in the possession of and used exclusively by the private contractors (1956).”’ 

Since the approval of paragraph 10-4 by the American Municipal Congress, 
we have been informed by the executive branch of the Government that legisla- 
tion would be needed to correct the inequity stated in the resolution. 

It is our understanding that both matters outlined above can probably be 
covered by your bill, 8. 6, as amended along the lines suggested by Mr. Allison B. 
Humphreys. 

While we are quite certain that the effect of the Kern-Limerick, Inc. v. Scurlock 
(347 U.S. 110, 74 Sup. Ct. 403) would definitely be negated by 8. 6 plus the suggested 
amendments, we would like to be equally certain that the situation outlined in 
our policy statement, paragraph 10-4, is also corrected in the proposed bill. 
(On this latter point, we refer you to the decision of the Supreme Court of the 
State of Wisconsin rendered on January 7, 1957, American Motors Corporation v. 
United States of America, wherein the court upheld the validity of personal 
property taxes on materials in process to which the Federal Government claimed 
title.) 

In discussing the matter with Mr. Humphreys and staff members of the House 
Ways and Means Committee, it was suggested that the addition of the words 
“(including tax on personal property)’’ in paragraph (a) of the bill drafted by 
Mr. Humphreys would probably achieve the purpose in mind; that is, make 
property involved in business activities as defined in the proposed bill subject 
to local or State ad valorem taxes. 

We are most anxious that both situations be covered in a single bill and would 
greatly appreciate receiving your affirmation that this would be the practical 
effect of the language of the bill submitted by Mr. Humphreys. 

We are also, of course, very anxious to testify concerning the need for such 
legislation and hope your subcommittee will find it possible to schedule hearings 
in the very near future. 

Respectfully, 
Huau Mure tps, Jr., Assistant Director. 


STATE OF MARYLAND, 
COMPTROLLER OF THE TREASURY, 
Baltimore, Md., June 7, 1957. 
Hon. Strom THURMOND, 
Chairman, Special Subcommittee on S. 6, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR THURMOND: As chief of the Maryland Retail Sales and Use 
Tax Division, I take this opportunity to give my whole-hearted support to S. 6. 
I have been assured by the Senators from Maryland and Maryland’s Representa- 
tives to Congress that they will support this legislation. Ever since the Supreme 
Court decided the case of King and Boozer versus Alabama, the various govern- 
mental agencies, especially the Armed Forces, have sought to overcome the 
doctrine laid down in that case by use of trick contract clauses and we welcome 
this effort to eliminate the practice. We feel that S. 6 makes the proper approach 
to this problem by eliminating any claim for exemption because a person is per- 
forming work for the United States or any of its agencies or instrumentalities or 
purports to be acting as an agent of the United States or its instrumentalities. 

Selecting the proper language to accomplish this end is difficult as we all know. 
While I hesitate to suggest the language that should be used, there are several 
words in the proposed bill that we could well do without. There seems to be no 
purpose served by the words in line 8 of 5. 6 and line 4 of amendments to 58. 6, 
“Except as otherwise provided by law.”’ On page 3, line 2, of the bill. the words 
‘tax liabilities’? seem to be a little unrealistic for, if tax liabilities had accrued 
prior to the enactment of the act, there would be no purpose in its enactment. 

In the amendments which have been proposed, we strongly suggest the elimina- 
tion of the last four words ‘“‘and for his account” if this amendment is adopted. 
Many of the contracts which we have had occasion to examine contained a pro- 
vision that the contractor shall purchase “for the account of the Government.”’ 
If the last four words are contained in the bill, the entire bill could well lose its 
effect. 

Very truly yours, 


Water E. KENNEDY. 
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STaTe oF MAINE, 
Bureau or TAXATION, 
Augusta, June 7, 1957. 
Hon. Strom THurRMOND, 
Senate Office Building, 
Washington, D. C. 

Dear SENATOR THurRMOoND: I have written today calling to the attention of 
Senators Payne and Smith of this State our belief in the desirability of S. 6. 

The enactment of this bill is of great interest to the States because it is important 
that the tax base of the States be not impaired. We understand that at the 
present time private contractors with the Federal Government may claim immu- 
nity from State and local taxes if they are also designated as purchasing agents of 
the United States; and we believe the resulting potential revenue loss is a serious 
matter to the States. 

We think that 8S. 6 will safeguard State sales and use tax revenues since if it is 
enacted this claim of immunity can no longer be sustained. At the same time 
we understand that 8. 6 accomplishes this purpose without interfering with Federal 
operations carried on through contractors. For these reasons I can assure you 
that we are anxious to see your bill enacted into law. 

Sincerely yours, 
Ernest H. JoHNson, 
State Tax Assessor. 





NATIONAL ASSOCIATION OF TAX ADMINISTRATORS, 
: Chicago, Ill., June 5, 1957. 
The Honorable Senator Srrom THURMOND, 
United States Senate, Washington, D. C. 


DEAR SENATOR THuRMOND: In accordance with our telephone conversation I 
am writing you from Poland Spring, Maine, concerning S. 6 and the proposed 
amendments thereto which Otis Livingston has given me. I utilized this occasion 
to discuss with a number of State tax officials the terms of both 8. 6 as originally 
introduced by you and the amendments to 8. 6 which have been proposed to 
you by the office of the attorney general of Tennessee. We talked this over 
within the general frame of reference provided by the association’s resolution, 
namely, that the State tax administrators memorialize Congress to enact legis- 
lation to eliminate a claim of immunity from State and local taxes by a private 
contractor who has also been designated as a purchasing agent of the United 
States for the procurement of tangible personal property to be used in the per- 
formance of his contract. 

It is the consensus of these administrators that S. 6 as originally drafted is 
preferable to S. 6 as it would be amended. The reasons for this preference might 
be very briefly stated as follows: 

1. S. 6 as originally drafted deals solely with the agency problem involved in 
the Kern-Limerick case. It is drafted in a very restricted manner so as to ac- 
complish the purpose sought without interfering with any other aspect of Federal 
operations. 

2. Under the amendments proposed to 8. 6 Congress is requested to reaffirm 
by statute the rule of the King and Boozer case (314 U.S. 1). Inasmuch as the 
fundamental rule proceeding from this case has been the law for the past 16 years 
these administrators see no reason to ask that it now be made a matter of positive 
legislation. 

3. Under the amendment proposed to 8. 6 the United States is requested to 
waive its tax immunity with respect to any purchase of tangible personal property 
by an authorized agent who is not an employee or an official of the United States. 
This would be the case even though the purchase was unrelated to a contract for 
construction, fabrication, etc. In this respect the amended bill is considerably 
broader in its implications than 8S. 6 because the latter is limited to the single 
case of a contractor who is also acting as a purchasing agent for the procurement 
of property to be used in the performance of the principal contract. 

4. 5. 6 in its original version does not purport to lay down any special rules 
with respect to the liability of the contractor for use taxes. In this connection 
and with respect to liability for use tax on property purchased by the contractor 
outside the State where it is used, a Federal contractor would be treated in 
precisely the same way as any other private contractor. With respect to the 
question of the contractor’s liability for tax arising out of the use of property 
acquired by the United States and turned over to the contractor for use in the 
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performance of contract, 8. 6 as originally drafted makes no provision. The 
validity or invalidity of a tax imposed under those circumstances would be the 
same after the enactment of 8. 6 as it is at the present time. The amendments 
proposed to 8. 6 lay down rules which in some respects are reported to be contrary 
to specific provisions of some of the State sales tax laws. Since specific legislation 
on this point is not necessary to a satisfactory disposition of the main problem 
in the Kern-Limerick case it was the consensus that this matter should be left 
in its present status. 

I expect to meet Otis Livingston in Washington next Tuesday morning and to 
take part in the hearings before your subcommittee. 

With kindest wishes, I am, 

Yours sincerely, 
CHARLES F,, Conton, Executive Secretary. 


SACRAMENTO, Cauir., June 10, 1957. 
Senator Strom THURMOND, 
Chairman, Subcommittee on Government Organization, 
Senate Office Building, Washington, D. C.: 

Several cities and counties in California are expected to file statements urging 
enactment of 8. 6. We wish to join in urging Senate approval of a bill which 
will permit nondiscriminatory taxation of private contractors doing work for the 
Federal Government and which will prohibit avoidance of local personal property 
taxes by the device of premature partial payment to defense contractors by the 
Federal Government. 

RicHARD CARPENTER, 
Executive Director and General Counsel, 
League of California Cities. 


BurRBANK, Cauir., June 11, 1957. 
Hon. Strom THuRMOND, 
United States Senator, 
Washington, D. C.: 

The city of Burbank urges favorable consideration by the Senate Committee 
on Government Operations of S$. 6. There are many aircraft and other industries 
in this city engaged in doing contract work for the Federal Government contested 
local taxes from 1953 to 1956, inclusive, total in round figures $000,000. EXxemp- 
tion from payment of these taxes is claimed by local contractors on the basis the 
materials, supplies, and parts that go into production are owned by the Federal 
Government until such time as materials and supplies are incorporated into the 
product contracted for by the Federal Government they should be subject. to 
local taxation. 

H. R. BENNETT, 
City Manager, City of Burbank, Calif. 


Haywarp, Caur., June 10, 1957. 
Senator Srrom THURMOND, 
United States Senate, Washington, D. C.: 

Suit against this city now pending would have been avoided had legislation 
been in effect. Do not believe contractor engaged in Federal contracts should 
be favored over contractors engaged in private enterprise. City of Hayward 
urges passage of 8. 6. Time factor prevents our filing written statement. 

. = ry hoe ee a 
City Manager, City of Hayward, Calif. 





BALTIMORE, Mp., June 13, 1957. 
Senator Strom THURMOND, 
Senate Office Building, Washington, D. C.: 
I am completely in accord with what you are attempting to accomplish by 
Senate bill 6. I am familiar with the testimony presented before your com- 
mittee on June 11 and 12, and wish to assure you that I agree with the position 
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taken by Messrs. Pearee, Conlon, and Engelbert of the Maryland comptroller’s 
office and would greatly appreciate a favorable report by your committee so that 
Senate bill 6 may be passed by the Senate and House. 
THEODORE R. McKeEtorn, 
Governor of Maryland. 





STATE OF SoutH CAROLINA, 
OFFICE OF THE ATTORNEY GENERAL, 
Columbia, June 12, 1957. 


STATEMENT REGARDING BILL 8. 6, INTRODUCED BY SENATOR THURMOND 


In my capacity as general counsel for the South Carolina tax commission and 
assistant attorney general for South Carolina, I have given careful consideration 
to S. 6, a bill to eliminate claims of immunity from State and local taxes based 
on contracts with the United States or its agencies or instrumentalities, introduced 
by Senator Thurmond. 

The purpose of this statement is to lend my endorsement to the bill as originally 
introduced by Senator Thurmond. 

The bill simply seeks to negate the decision in the case of Kern-Limerick, Inc. v. 
Scurlock (347 U. 8. 110, 74 8. Ct. 403), so as to prevent the conferring of immunity 
from State sales and/or use taxes to an agent (contractor) without specific statu- 
tory authority therefor. 

It is the opinion of this writer that the bill in its original form and design will 
bring about the purpose sought to be accomplished. 

Respectfully submitted. 

James M. WINDHAM, 
Assistant Attorney General, South Carolina Tax Commission 





COMMONWEALTH OF KENTUCKY, 
DEPARTMENT OF REVENUE, 
Frankfort, June 14, 1957. 
Hon. Strom TuHurmonp, 
United States Senate, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR THURMOND: On behalf of the Commonwealth of Kentucky, we 
offer our full endorsement to Senate bill No. 6. 

Enactment of this bill would eliminate a great fiscal injustice against State 
and local governments. We will contact each member of our congressional 
delegation on this matter. 

Sincerely, 
J. E. Luckett, 
Commissioner of Revenue 


City or BREMERTON, 
OFFICE OF THE MAyor, 
Bremerton, Wash., June 19, 1947. 
Hon. Strom THurRMOND, 
United States Senate, 
Washington, D. C. 

My Dear Senator THurRMOND: The city of Bremerton wishes to join with the 
American Municipal Association in supporting 8. 6, which is the subject of hear- 
ings to be held by your subcommittee of the Senate Committee on Governmental 
Operations. This bill would eliminate claims of immunity from State and local 
taxes based on contracts with the United States or its agents or instmamentalities. 

The city of Bremerton is vitally concerned about the reduced revenues which 
are available for the support of necessary local government and any legislation 
which would enable the cities to collect additional revenues has our hearty 
endorsement. 

8. 6 is designed to prohibit the operations of private contractors doing work for 
the Federal Government from being exempt from nondiscriminatory State and 
local taxes normally imposed on private persons engaged in substantially similar 
operations. The bill would also subject our personal property used in the process 
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of carrying out defense contracts by private contractors to all local and State 
property or ad valorem taxes regardless of whether or not any payment has been 
made by the Federal Government on the contract and whether or not title to the 
personal property vests in the Federal Government. 

Copies of this letter are being sent to the several members of our State’s con- 
gressional delegation with the request that they lend any assistance possible to 
the enactment of this legislation. 

Sincerely yours, 
H. O. ‘‘Wuirry’”’ Domstap, Mayor. 


Outympra, Wasu., June 14, 1957 
Senator WARREN G. MAGNUSON, 
Senate Office Building, Washington, D. C.: 

We herewith submit a statement of our position with respect to Senate bill 6. 
The Tax Commission of the State of Washington in behalf of the State 
heartily endorses the purpose of the bill and urges its adoption. The State of 
Washington which imposes sales and use taxes, is especially affected by the 
growing practice of Federal contractors of purchasing in the name of the Federal 
Government supplies, tools, and equipment consumed by themselves. Through 
this device such contractors are escaping payment of rightfully imposed State 
taxes and though they enjoy the benefit derived by the many services provided by 
the State, they are failing to contribute their proportionate share through use and 
sales taxes for payment of these services. Where actual impact of a State tax 
falls upon the contractor himself who is contracting with the Federal Government 
he should not be permitted through devious legal technicalities to avoid the tax, 
We believe Senate bill 6 would effectively prevent current abuses of State 
excise taxes by those engaged in such work. We understand that amendments to 
the bill may be proposed which would broaden its scope to apply to ad valorem 
taxes as well as excise taxes. While such legislation may be beneficial, we believe 
that matter could profitably receive further study and that this bill should not at 
this date be made the vehicle to effect changes reunrtina ‘prope rty taxes imposed 
upon Federal contractors. We appreciate this opportunity to express our views 
on the bill. 


WiiiiaM 38. SCHUMACHER. 

(Whereupon, at 11:20 a. m. the hearing was adjourned.) 

a ee ntly, the following supplemental statement from Mr. 
Charles F. Conlon, executive secretary, National Association of Tax 
Administrators, was received, for insertion in the record of the hear- 
ings:) 

Boston, J Une 14, 19. 57. 
Hon. Strom THURMOND, 
United States Senate, Washington, D. C. 

Dear SENATOR THURMOND: Here is a brief supplemental statement which 
points out several particulars in which the testimony in opposition to 8. 6 is either 
irrelevant or based on a misunderstanding of the scope and effect of the bill. 

For myself and my colleagues from the tax departments of the several States, 
thank you very much for the many courtesies extended by yourself, the members 
of the subcommittee and the members of your subcommittee’s staff. We indeed 
appreciated the opportunity to explain the position of the States on the proposal 
embodied in S. 6. 

Sincerely, 


CHARLES F. CONLON, 
Executive Secretary, National Association of Tax Administrators. 
CHICcCAGo, ILL. 
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SUPPLEMENTARY STATEMENT OF CHARLES F. ConLon, ExEcuTIVE SECRETARY, 
NATIONAL AssocIATION OF Tax ADMINISTRATORS, CHIcAGo, ILL. 


It is apparent from the testimony in opposition to 8. 6 that there is some 
misunderstanding concerning the scope and effect of the bill. It is, therefore, 
desirable to specify precisely what the bill would do and what it would not do. 


2 SOLE EFFECT OF S.6 TO ELIMINATE KERN-LIMERICK RULE 


S. 6 simply does »way with the Kern-Limerick rule. It provides that no person 
may claim an exemption from otherwise applicable State and local taxes arising 
out of business activities conducted in the State on the ground that such person 
is at one and the same time a private, independent contractor with the United 
States and a purchasing agent of the United States for the purpose of procuring 
tangible personal property to be used in the performance of the principal contract. 
The sole objective sought by the enactment of 8. 6 is to restore the status relating 
to the taxation of private, independent contractors with the United States (or 
the contractors’ suppliers) which existed prior to the judgment of the United 
States Supreme Court in Kern-Limerick), rae v. Scurlock) (347 U. 8S. 110). 


8.6 DOES NOT INVOLVE PROPERTY TAXES OR IN-LIEU PAYMENTS 


S. 6 has nothing to do with proposals for payments in lieu of taxes on Federal 
real estate. Neither does it involve ad valorem taxes on federally owned personal 
property. There is unquestionably a need for Federal legislation to deal with 
these two problems but they are separate problems and they should be recognized 
as such. he policy and factual situations there involved are entirely different 
from the single, limited situation with which S. 6 is concerned. Suffice it to say 
that 8. 6 deals with taxes on transactions, taxes that are on the whole measured 
by gross receipts from sales of tangible personal property whereas the in-lieu 
payment program involves the ownership of real estate. Discussion of the in-lieu 
proposal in connection with 8. 6 is essentially irrelevant because, first, 8S. 6 does 
not affect in any way that immunity of the United States which proceeds from 
the ownership of property, and second, the States where Federal ownership of 
land constitutes a serious problem are not necessarily the same as those where 
the activities of Federal contractors constitute a significant proportion of the 
business activity tax base. Consequently, while relief in the nature of in-lie' 
payments is important to the States where Federal land ownership is the problem 
it would not help those States where revenue is lost because of the Federal con 
tractor-purchasing agent’s immunity from taxes on transactions. 


8.6 DOES NOT PENALIZE THE USE OF A PURCHASING AGENT AS SUCH 


S. 6 does not affect in any way the immunity of the United States where pur 
chasing agents in the conventional sense are utilized in the procurements proces~ 
whether for ordinary run-of-the-mill purchasing, stockpiling, or for purchases o* 
strategic or special materials, etc. The only case where 8. 6 applies is where the 
purchasing agent is also an independent contractor with the Federal Government 
and even then only if he is purchasing property to be used in the performance 0: 
the contract. 


8S. 6 DOES NOT DEPRIVE CONTRACTORS OF EXEMPTIONS OTHERWISE PROVIDED By 
STATE LAW 


8. 6 does not alter the nature of the State taxes to which the contractor or his 
supplier is subject. Any type of transaction exempt from, or not subject to » 
articular State tax will be the same both before and after the enactment of 8. ¢ 
hus State laws relating to bona fide purchases for resale, transfers for furthe: 


processing or fabrication and similar transactions are not affected by 8. 6 
ESTIMATES OF COST DO NOT RELATE TO S. 6 


In this connection it should be pointed out that the major part of the estimates 
of cost presented by the Atomie Energy Commission and the Department of 
Defense are attributable to situations and transactions which are not now and 
which will not become subject to taxation if S. 6 is enacted. Irrelevant to the 
problem before the committee are estimates of additional costs to the Federal 
Government based on— 
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1. Taxes on real estate owned by the United States. 

2. Ad valorem taxes on personal property owned by the United States. 

3. Taxes on transactions excluded by definition or specifically exempted 
under State law, e. g., sales for resale, further processing, etc. 

4. Taxes on transactions to which 8S. 6 itself does not apply, e. g., conven- 
tional procurement, stockpiling, etc., through an authorized purchasing agent 
where such activity is not undertaken in conjunction with a principal contract 
for construction or operation of a facility on behalf of the United States. 


IMMUNITY OF UNITED STATES DOES NOT MEAN IMMUNITY FROM INCREASED COSTS 


It has been suggested that if S. 6 is enacted the tax immunity of the Federal 
Government in the performance of its necessary work through contractual arrange- 
ments would be virtually eradicated or seriously weakened. But strictly speak- 
ing, in the case of arm’s-length contractual relationships, the constitutional im- 
munity of the United States is not involved at all. In the constitutional sense the 
immunity of the United States means that the United States is free from the direct 
application of State and local taxes. It does not mean that the United States is 
immune from any increase in costs due to taxes imposed on those with whom it 
does business. Specifically, the rule is well established that the United States 
enjoys no constitutional immunity from increases in costs occasioned because the 
private, independent contractors it engages are required to pay State and local 
taxes. 

S. 6 affects the immunity of the United States only in the single case where by 
the use of inconsistent contractual relationships the immunity of the United States 
is stretched to cover the transactions of its private contractors. 


EFFECT OF S. 6 ON CONTRACTING OPERATIONS OF UNITED STATES 


It has been suggested that if S. 6 were enacted it would be a cause of both pres- 
ent and potential disruption in the contracting operations of the United States. 
It is difficult to justify this apprehension when one considers that the complex 
and enormous defense programs carried on during World War II by contractors 
were achieved without the use of the contractor-purchasing agency clause which 
was sustained in the Kern-Limerick case. §. 6 dees no more than restore that 
situation. Actually, the Department of Defense finds it feasible to operate now 
without the purchasing agency clause as it has announced its policy not to use 
that clause in prime contracts within the continental United States. Moreover, 
S. 6 does not affect in any way those Federal procurement programs carried on 
through bona fide purchasing agents, i. e., purchasing agents who are not also 
contractors buying property for the performance of a principal contract. 

It was suggested in the discussion of the disruptive effects of 8. 6 that if it were 
enacted the United States might have to set up separate purchasing and procure- 
ment facilities at the site of contract operations. But purchasing, procurement 
and assembly of materials to fulfill the contract is one of the principal functions 
which the Government looks to the contractor to perform. The advantage de- 
rived therefrom is one of the main reasons why the United States uses contractors 
instead of carrying on the work directly with Federal departmental or agency 
employees. If the decision to use or not to use contractors rests on such tenuous 
considerations as the amount of State taxes involved on materials consumed by 
the contractor in the performance of his contract then the desirability of using 
contractors to do Federal work of any kind is open to serious question—a matter 
which far transcends in importance any problem involved in 8. 6. 


SOME CONTRACTORS WORK ONLY FOR THE UNITED STATES 


It has also been suggested that in some instances the contractors who would be 
affected by S. 6 are unique in that they are corporations organized for the sole 
purpose of carrying on some activity on, behalf of the United States. The Atomic 
nergy Commission has contracts with some corporations of that type. How- 
ever, the limited nature of the operations carried on by a corporation of that type 
does not alter the fact that it is a private and not a governmental corporation. 
Congress has made it quite clear that private contractors with the Atomic Energy 
Commission are entitled to no immunity as such from State and local taxes (Public 
No. 262 approved August 13, 1953). Any doubt about the status of these corpo- 
rations as private rather than governmental corporations will be resolved by ref- 
erence to the facts that (1) they do not meet the requirements and specifications 
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of Federal legislation governing the creation and continued existence of Federal 
Government corporations and (2) Congress denied the Atomic Energy Com- 
mission the power to create wholly owned Government corporations for the pur- 
pose of carrying out its program. The power to create such corporations was 
included in the bill setting up the Commission but was deleted on the recommenda- 
tion of ‘the then Director of the United States Bureau of the Budget. 


SUMMARY 


In short, S. 6 is a restricted and limited bill which is intended to prevent the 
extension of the immunity of the United States to its private, independent con- 
tractors. It does not affect the fundamental tax immunity of the Federal Gov- 
ernment itself. The bill does not authorize the imposition of ad valorem taxes 
on federally owned real estate or personal property and it has no relationship to 
proposals to make in-lieu payments on Federal real estate. As to its effects on 
Federal operations it may be said that 8. 6 does not affect in any way procure- 
ment programs conducted through purchasing agents as such and as to other 
contracting operations it restores. the status under which Federal departments 
and agencies operated during the whole of the World War II period achieving, 
through contracting procedures then in effect, results which have been widely 
praised. 
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